A New Focus For Civil Legal Aid

A NEW APPROACH FOR CIVL LEGAL AID:

Encouraging early resolution; discouraging unnecessary litigation.

Response by the Association of Women Solicitors

Introduction

The Association of Women Solicitors (AWS) is one of the thirteen official groups of the Law Society and membership is open to any woman solicitor or trainee who is a Law Society or Associate member.  It represents women solicitors throughout the profession, and there are presently just over 47,000 women on the roll.  The AWS aims to articulate and represent the views of women solicitors, promote women’s interests in the profession, campaign on issues important to women solicitors and actively oppose discrimination against women in the profession. 

Please note that we have not answered questions where we do not believe that we have the relevant expertise/knowledge of the area.

Question 6.1 

We do not believe that the funding code at present does strike the right balance between funding early advice and contested litigation. There are financial and other constraints (such as limits to new matter starts) on the use of legal help and the rate of payment to the fee earner is lower than under certificates. This gives less incentive to the lawyer to pursue alternative remedies to litigation before applying for a full certificate. There is also no recognition in payment rates under legal help for the level of expertise of the fee earner. It is more profitable for a firm to use less qualified fee earners, for example trainees or caseworkers, for the initial work. They may not have the expertise to recognise when alternative options of settling matters may be feasible.

It is worthwhile re-focusing funding towards early resolution and away from litigation provided litigation is still funded if necessary. Early resolution is beneficial to the clients and may also be cheaper for the CLS fund.

Question 6.2 

We believe that one reform of the Funding Code, which should be considered, is whether more funds should be made available to represent victims and perpetrators of domestic abuse, perhaps on a non-means tested basis. Urgent steps need to be taken to show domestic abuse is not acceptable and to assist perpetrators in recognising this fact. Children need to be protected from the effects of the abuse. Early intervention is vital and the cost of intervention at present is a factor in women not seeking protection.

 A further reform, which we believe should be considered, is whether payment rates should depend on the expertise of the fee earner, rather than be standard across the level of funding. Experienced fee earners may deal with matters more swiftly and be more pro-active than junior ones in finding ways of resolving matters. This could in the long run be more cost effective to the LSC. For example, if experienced children panel representatives represented parents at an early stage of public law matters, such as at initial child protection conferences, rather than just having the role of supporter at meetings and being paid accordingly, parents may take the necessary action required to protect their children and avoid the need of lengthy and expensive proceedings. This would involve a change in the way child protection conferences were viewed by local authorities as well as a change in funding.

Question 6.3
We are of the opinion that when the statutory charge applies and is registered against a property there could be a review of the assisted person’s financial status every two years.  If that had happened over the last 8 years or so many people may have found that they were in a position to re-mortgage due to rising house prices, the advantage of Working Tax Credits and perhaps being able to work. They may then have been able to pay back the charge rather than wait for the house to be sold many years later, and funds would then be available for others. A change of this nature could still release funds if people’s circumstances improve and they find they are able to borrow money with minimal hardship to them.

Question 6.4
The AWS is of the opinion that the upper limit is already too low for some matters, such as in family cases, particularly involving domestic abuse. It seems right that there should be a higher level for certificates for litigation as those cases are more expensive and more people need help in paying for access to justice because of the additional expense. Where the statutory charge is likely to apply and the funding is in effect a loan, higher eligibility rates could be set as the funds will eventually be recovered provided there are assets to which the charge can attach.

Applicants for protection from domestic abuse should have non-means tested funding under a separate certificate for that part of the case as a safeguard. 

Question 6.5 

In family cases it is not realistic to abolish this disregard. Clients are not in a position to raise funds to pay legal costs when they are in a state of anxiety and uncertainty about where all the members of the family are going to live and how they will afford this. The charge applies in many cases so the fund is simply extending a loan to them. Commercial lenders are unlikely to want to lend to people in such a state of anxiety and financial crisis, and their rates for lending money are high. This could lead to separating families having even greater debt and stress than they currently do. This leads to social exclusion and grave hardship, which could lead to higher demands on the CLS funds in the long term.

Question 6.6 

The re-structuring proposed in paragraph 3.19 is appropriate and should be a more efficient way to try and resolve disputes without litigation in certain cases – subject to adequate rates of remuneration for work done to ensure that experienced fee earners are undertaking the work.

Question 6.7
(i) Yes

(ii) We do not believe that fixed or standard fees will encourage early settlement, as too much time will be concentrated on reaching set limits or targets.  Fees could perhaps be outcome based so that early settlement is “rewarded” in some manner. We do however believe that fee earners with more experience should be paid more as they are likely to work faster, more efficiently and be more proactive in achieving the required results.

(iii) Private children law proceedings should be considered under family help, perhaps up to directions appointment after CAFCASS report. If the matter is still contested, then consideration should be given to full certificate being granted.

Domestic abuse cases should be under separate non- means tested funding on a separate certificate or level of funding with the statutory charge not applying. Perpetrators should be entitled to funding with merits test applying.

Genuinely urgent work should be covered under family help, as should public law children work prior to issue of proceedings.

(iv) The AWS does not believe that financial eligibility should be reduced. One off contributions at various stages may help clients to concentrate on whether to progress to the next stage. If there is genuine hardship and merit in the proceeding, then there should be some way of assessing whether the client can/should pay at each stage of the proceedings However the LSC and not the solicitor should collect payments.

(v) There may be an incentive in relation to the statutory charge not applying if the parties can reach agreement through mediation or negotiation should be successful, particularly if the LSC becomes more active in collecting charge at an earlier stage as suggested above. Increasing exemption to statutory charge, rather than abolishing it, may also be an incentive to settle matters. We would suggest the exemption is set at £6,000.

(vi) It should be piloted through FaINs suppliers and preferred suppliers. The LSC should then collect data on whether costs are reduced and outcomes achieved.

Question 6.8 

If alternatives to public funding are available at reasonable cost to clients these should be used.  However the AWS is extremely concerned that families in crisis of separation should not increase family hardship by using high interest loans such as credit cards. Most people can borrow on credit cards up to many thousands of pounds but this not mean they should do so. Otherwise it will only lead to spiralling debt and homelessness. The AWS is not aware of affordable alternatives on the market. The question of whether anyone else is providing financial support is already on the application forms and loans from family members, for example, should be used to ensure funding is not provided to those who do not need it. Any new criteria should be such to ensure that clients are protected from unscrupulous moneylenders who may charge extortionate interest rates.

Question 6.9 

We are concerned that the danger of removing SMOD from the calculation is that clients then lose the protection of public funding (including rates of remuneration for solicitors) even when there are only very modest matrimonial assets, such as one house. Legal bills for such clients may increase so that they are unaffordable and people will muddle on without representation resulting in unfair outcomes particularly for vulnerable clients.  The advantage of SMOD is that the statutory charge applies at the end of the case and so costs can be recouped.

If there are substantial assets in joint names, such as over £500,000, then it may be acceptable to exclude those parties from public funding provided courts try and cap the costs of litigation. Courts already give guidance about appropriate charging rates for different classes of fee earner and bill assessment procedures should be updated so that it can be understood and used by all users of the court system.

If assets are in the name of one party, then the other party should receive funding if matters do not settle at an early stage to ensure adequate protection.

Question 6.10 
This is what already happens with the statutory charge but not enough is done to assess when the loan should be repaid at present. We believe that there should be a financial review every two years to see if the assisted person is in a position to pay back the loan. The loan idea could also be extended to cases involving money or financial assets where the charge does not presently apply.  However we do not believe that it should apply to children cases or domestic abuse.

Question 6.11  

We do not believe that it should be removed, as it is an incentive to avoid litigation in small money cases. The level should be increased to £6,000 to try and settle more cases without the need for litigation. It is a sum that provides a reasonable deposit for buying or renting alternative property and can be raised by most people who are not on income support. If it is removed, there is less incentive for assisted clients to settle in modest cases.

Question 6.12

We do not agree that there is widespread abuse. It usually arises if there are proceedings in different courts at the same time and practitioners try to avoid this. If may also arise if different fathers are taking action against one another and therefore there are separate proceedings. If the court consolidates cases, there could then be one certificate, but not otherwise. One solution would be for it to be possible to cover proceedings in the Magistrate’s court and County court on one certificate. The proposed level of family help should cover proposed proceedings in any court.

We do however believe that domestic abuse should be treated separately for funding purposes and that it should not be means tested or subject to the charge.  It should therefore be on a separate certificate.

Question 6.13

Multiple applications involving same parties should be rigorously assessed on merits. If the court suspects misuse of the system, then the judge should direct that the LSC is informed. Judges can already use section 91(4) Children Act to prevent further applications to court where necessary but this provision is presently used cautiously for human rights reasons.  The LSC should improve their skills at investigating misuse of funding reported by the other side – it currently does not seem very effective.

Question 6.14

This could be removed as courts have sufficient knowledge of the matter to make appropriate costs orders and sanctions if necessary. The courts can provide for order for costs subject to leave to be given before enforcement when clients are on a low means at the time of the order.

Question 6.15

Changes of name are usually low priority and funding could be withdrawn, but should perhaps be covered when it is needed in connection with domestic abuse.

Help is needed with divorce petitions and divorce process. If clients worded their own behaviour petitions and statements of arrangements for children there would be a setback to other matters being resolved without litigation and divorce itself may be litigated. The timing of a divorce petition is also vital in negotiations and should not be done piecemeal. It sets the tone for the rest of the process and the process of separation should be seen as a whole and viewed holistically.

 The LSC should not fund divorce petitions on grounds of unreasonable behaviour but not others as this would lead to an increase of petitions on grounds of unreasonable behaviour. The cost of drafting a petition is minimal compared to the work that might have to be done to calm things down if a badly worded one was presented to the court and to the other side.

Question 6.16 

We regrettably are of the opinion that many of the Complaint and Ombudsman Schemes are not particularly effective and efficient in obtaining results for a client and therefore we believe that in only very limited circumstances should Legal Representation be refused when an applicant does not follow this path of redress. 

For example, a tenant may be facing eviction proceedings by his landlord due to rent arrears, which have occurred through a delay in his housing benefit claim being processed.  The tenant can make a complaint to the Local Government Ombudsman about the delay but the reality in most cases, is that this will not resolve in a speedy resolution. However an application for judicial review against the offending housing benefit authority is likely to result in the housing benefit being quickly paid and thus prevent the tenant being evicted.

There clearly will be occasions when a complaint and/or ombudsman scheme could deal appropriately with the tenant’s complaint but it is important that in all cases the LSC considers whether a delay in the complaints scheme dealing with the client’s matter could prejudice his case overall.  This is particularly true when timing is of the essence.

Question 6.17
It is difficult to comment on this question until we know how effective the new procedures will be in relation to complaints against the police.  If the new police complaints procedures are evidently independent and deal efficiently with complaints, then yes there may be some groups of cases where claims should be dealt with by the complaints procedure before litigation is considered.

Question 6.18

Again, it is dependant on how effective, efficient and impartial the NHS Complaints procedure is in dealing with clinical negligence cases. We believe that research should be carried out/data collected both in relation to the Police and NHS Complaints Systems before any fundamental reforms are made to public funding in this area.

Question 6.19

The Commission in addition to the steps stated already stated can encourage the wider use of Non Family mediation and other forms of ADR by making it a pre-condition for other civil funding to refer a matter for mediation or arbitration. Where this is not pursued, then the applicant would simply not be eligible for other funding. In cases where the other side is privately funded and refuse to explore the option of ADR, there could be put in place a mandatory costs award system against such litigants in the event that the legally aided party is able to prove his/her case. This approach is only recommended for cases where matters do not go before a specialist adjudicator and where there is no threat to life or liberty. In any case funding should be refused in all these cases where the likely cost of action might exceed the likely benefits.
 

Any amendments to the rules must take into consideration the time solicitors and other advisers will have to expend on administering and implementing the changes. The Commission must consult with advisers perhaps in a pilot group study, on the actual forms and steps to be taken to decide eligibility for funding and what the actual merit test should be. This is because, in practise, many well meaning reforms implemented by the LSC end up causing additional red tape for practitioners thus taking away from the time they ought to devote to advising and assisting their client. 

 

The Commission could also encourage the wider use of Non Family Mediation and other forms of ADR by either training solicitors in mediation skills and/or being prepared to fund cases through the mediation process.  At present many companies offering independent mediation/ADR are very expensive (eg it is not unusual for these companies to charge about £500 for one full day of mediation) and the LSC are not always prepared to fund this.  However this could save the LSC money in the long run if it results in early resolution and the matter does not need to go to a full trial. 

However we certainly do not believe that mediation should be compulsory in all cases because some cases are not susceptible to mediation.  For example, homelessness appeals to the County Court, pursuant to S204 of the Housing Act 1996, are dependant on a point of law and therefore would clearly not be appropriate for mediation. 

Question 6.20

We believe that the LSC must be very cautious in looking at CFAs as an alternative form of funding to legal aid because many cases clearly are not appropriate for CFA funding. One of the categories suggested is housing disrepair.  However there are two problems with housing disrepair being fitted into a CFA category. Firstly, in a housing disrepair case, the client will also be seeking a court order for specific performance as well (i.e. that the landlord carry out remedial works) and it is difficult to see how this would fit neatly into a CFA agreement.  Secondly in possession matters, the client will often bring a counterclaim for disrepair against the landlord as a set off.  Again, it is difficult to see how this category of cases would fit into a CFA.  

It is absolutely imperative that insurance is available for a CFA, otherwise funding should automatically be granted if the means and merits tests are satisfied.  Otherwise the client is left with no redress at all.

Questions 6.22 to 6.24

We do not have the expertise to deal with these questions.

Question 6.25 

We do not agree that cost protection should be reduced for non-family cases, as this will only have the effect of financially hitting the poorest in society who may only be receiving state benefits.  In any event, we do not believe that making a client liable for the first £200 of the opponent’s costs would have a deterrent effect.  It is for the LSC to make the decision, or the supplier, as to whether there is sufficient merit in the case in the first instance to justify the grant of public funding. 

Question 6.26  

We do not believe that the General Cost Benefit Test in the code should be strengthened to require proportionality between costs and damages in all areas where it applies because we do not believe that this is appropriate in all cases.  For example, in a housing disrepair case, a client will often be seeking an order for specific performance to get the works carried out by the landlord but may also be seeking a modest sum by way of damages perhaps only £1500 - £2000.  In this type of case, there clearly will not be proportionality between costs and damages and cases brought under the new costs Benefit Test would not be justified. This may also mean that the client would be denied all public funding and therefore could not bring a claim for specific performance against the landlord either.

Question 6.27 

We are not able to comment on this question.

Question 6.28 – 

We are not able to comment on this question.

Question 6.29
We believe that decision-making in funding Police cases could be improved, both at the LSC and with Suppliers, with better training for both groups.  However we do not agree that funding should only be restricted to firms with a proven track record in this category of case because it would prevent new firms entering into this kind of work. This in turn would reduce the number of suppliers and could in turn deny access to clients in areas where there may not already be suppliers doing this type of work.

Question 6.30
No.

Question 6.31
As personal injury cases are now excluded from the public funding scheme, then it would be sensible to ensure that the existing exclusion of negligently caused injury be replaced with an exclusion for all PI cases.

Question 6.32

We agree that litigation support and investigative support should be abolished due to the very low take-up rate. 

Question 6.33

We do not have the expertise to comment on this question.

Question 6.34

We believe that suppliers must retain devolved powers to grant emergency funding in judicial review cases where a delay would clearly be to the detriment of the client, for example where a local authority is refusing to supply temporary accommodation to a client pending a review under S202 of the Housing Act 1996 and the client is vulnerable. However a proviso of such cases could be that the supplier must obtain counsel’s opinion not only on the merits of making an application for judicial review but also the urgency of any such application.

We can see that the position is more complicated in relation to education cases and perhaps in such cases, where experience shows that there are difficult issues for suppliers to have to decide, it is more appropriate for decisions to be taken by the Commission.

Question 6.35

We agree that public funding should be refused in such judicial review cases if there is an alternative form of funding available.

Question 6.36

We believe it to be essential that procedures be improved to avoid unnecessary delays in the progress of appeals to the Court of Appeal for both Claimants and Defendants.  We believe that a system must be put in place for Claimants to ensure that applications to extend the scope and financial limit of a certificate, when an appeal is pending, are fast-tracked and dealt with efficiently and promptly.  This is essential for Claimants due to the strict 14-day deadline to appeal. We also agree that devolved powers should be available to defend appeals to the Court of Appeal.

Question 6.37

No we believe that the present sufficient benefit test is appropriate for Legal Help cases.  In many areas of social welfare law, such as housing and welfare benefits, it is extremely difficult to quantify the benefit to the client, for example, of being awarded a disability benefit or being allocated more suitable housing by the local authority. Therefore we believe that the present test should remain.

Question 6.38 – We believe that Help at Court should be extended to cover all tribunals for which advocacy is permitted, and in particular Employment and Social Security tribunals where it is paramount that the client is properly represented.

Conclusions 

The AWS certainly supports the emphasis in the consultation paper on looking at the use of Alternative Dispute Resolution in litigation cases where it is appropriate and practicable. However we have very grave reservations at a number of proposals in this consultation paper because we believe that many of these proposals, particularly the use of CFAs and loan agreements as an alternative to public funding, will risk cutting access to justice and good quality legal advice for many clients.  This may mean that clients facing eviction from their homes, domestic violence or needing to bring an action against a public authority will have no redress through the courts.  These are the socially excluded members of society that the paper ironically appears to want to ensure are not excluded from the public funding system.
