THE FUTURE OF LEGAL SERVICES: PUTTING CONSUMERS FIRST

Response from the Association of Women Solicitors

Introduction

The Association of Women Solicitors (AWS) is one of the thirteen official groups of the Law Society and membership is open to any woman solicitor or trainee who is a Law Society or Associate member.  It represents women solicitors throughout the profession, and there are presently just over 47,000 women on the roll.  The AWS aims to articulate and represent the views of women solicitors, promote women’s interests in the profession, campaign on issues important to women solicitors and actively oppose discrimination against women in the profession.

Broadly speaking the AWS welcomes the proposed changes to the Regulation of Legal Service but we strongly believe that a key objective of any new regulatory framework must be a strong commitment to promoting equal treatment and fairness to all groups involved with the law, be this as professionals or consumers. This is particularly the case as the profession is becoming larger and more diverse than ever before. We are concerned that the White paper does not specifically cover issues of equality and diversity in its terms of reference.

 

On the positive side, the establishment of LDPs and MDPs may allow for more flexible working for women.  Traditional partnership structures often rely on old fashioned working practices, such as staying with a firm for many years with no career breaks or opportunities for part-time/flexible working. The new models proposed could allow a "breath of fresh air" into the profession and mean that new methods of working become the norm.  This would be of particular benefit to those with childcare or other caring responsibilities and may mean that their career progression is no longer hindered.

We have addressed the issue of Equality and Diversity at the end of our response to the White Paper

 

Part 1 – The Legal Services Sector

The Association of Women Solicitors agrees that the present regulation of legal services is a maze and that steps need to be taken to simplify the sector for both providers and consumers. Moreover clearly steps must be taken to improve complaints handling so that the public can again be confident in the independence of the system.

Part 2: Reforming Legal services

The AWS agrees in principle with the setting up of an independent Legal Services Board and Office for Legal Complaints. However it is not clear from the White Paper how the Legal Services Board will be appointed and we also have some concerns that the Legal Services Board is made up of a majority of non-lawyers.  We would suggest that the composition of the board should be made up of 50% lay and 50% legal (which could be a mixture of practising and academic) to ensure that the system is fair.

We also agree that consumers are right to have high expectations but are concerned by the comment in the White Paper that “Consumers are right to expect services delivered in ways that suit them, not the providers”. Our concerns are that if that law becomes completely consumer led, it can result in unrealistic expectations which could have a detrimental effect on the working lives of practitioners.  For example, if consumers start to demand that law firms are open longer hours in the evening; this could have a negative impact on practitioners with young families or other caring responsibilities

We do however agree with the need for greater certainty that protection can quickly be put into place where necessary to plug new gaps.  A good example of this is in the field of claims handling for Personal Injury, where a number of claims handlers have recently gone into liquidation leaving the consumer with no protection. We are pleased to note that the government is planning to introduce new measures in the proposed Compensation Bill to regulate claim managers. Will writing is another area of great concern to us. It is vital that unregulated services are quickly brought within a regulatory framework to protect the consumer.

We also agree with the introduction of a single complaints handling body, such as the Office for Legal Complaints (OLC), to deal with all consumer complaints and hope that this should speed up the complaints procedure. However we do believe it is important that there are a sufficient number of lawyers involved in the OLC. We also believe that further information is required about the relationship between the OLC and FLRs.

 We do not agree that the legal sector alone should meet the costs of the new arrangements. A number of complaints made each year will be trivial or vexatious and we do not see why the legal profession should be burdened with the cost of investigating these complaints. For solicitors, the cost would undoubtedly be borne by an increase in the practising certificate. If there is an increase in the practicing certificate, as a result of these changes, the AWS is concerned that this could have a disproportionate effect on women working in small legal-aid practices and also sole practitioners.

Part 3- How the New Arrangements will Work

The AWS supports the objectives and principles as set out on pages 26 and 27 of the White Paper.  We believe that the independence and integrity of the legal profession are of paramount importance with the need to improve access to justice and support the rule of law. Moreover whilst we agree that pro-bono initiatives should be entirely consistent with the objectives of the new regulatory system, the AWS are concerned that these initiatives are not taken to replace legal aid provision. We are also concerned that changes to the objectives and principles will be made by secondary and not primary legislation.

The AWS notes that members of the consumer panel will have experience of consumer affairs and will be appointed on merit. It would be most advantageous if members of the consumer panel had some practical experience of the legal services industry. We are however very concerned to note that the Chair of the Legal Services Board  will be appointed by the Secretary of State and that the Secretary of State will appoint members of the LSB. There is clearly an issue regarding how independent the LSB will be from government and how this may impact on the profession. It is for this reason that we believe it is imperative that the LSB is not appointed by the Secretary of State alone but for joint decisions to be made with another body such as the Judicial Appointments Commission. 

As stated in the introduction, the AWS welcomes the introduction of Alternative Business Structures (ASBs) in the legal services industry.  We believe that this will be particularly beneficial for women, and men too, in allowing greater flexibility in their working lives. We also believe that that a more corporate structure in law firms will be attractive to women in terms of career progression. Anecdotal evidence suggests that it is often the concern of personal liability which prevents some women lawyers from progressing to partnership. We also agree that ASBs will be of great benefit to the consumer in terms of more choice and improved consumer services. However clearly safeguards will need to be put in place to protect the consumer, particularly to ensure that there is not diminished access to justice in rural areas and reduced competition.

As stated in Part Two above, we are very concerned about the “polluter pays” principle on the basis that a number of complaints against legal providers will be vexatious or without any merit at all.  In addition, certain areas of law such as social welfare (e.g. mental health) and family are likely to generate a greater proportion of such complaints.  If firms acting in these areas of law of greatest need are to be financially penalized, when having to deal with unmeritorious complaints, then they may be deterred from continuing to provide legal advice in these areas.  There will then be an issue of access to justice for consumers if legal providers start to withdraw from these areas of practice.

Diversity and Equality Issues 

We are concerned that the regulatory remit of the white paper does not directly involve enhancing equality and diversity in the legal profession or the provision of legal services. The paper is mostly silent on equality and diversity issues, though it does mention them indirectly i.e., at page 47 it talks of the proposed alternative business structures (ABS) providing more opportunities for under-represented groups to enter the legal profession (thus enhancing diversity) and at page 59, it states that members of the OLC will between them have experience of the needs of “diverse consumers within society”.

However the greatest omission is that diversity and equality issues are not deemed to be a key objective of the new regulatory framework as set out on pages 25 to 26 of the White Paper.  We believe that the principles of "encouraging a strong and effective legal profession” and "maintaining the principles of the legal profession" in fact mean a profession which values and promotes, via regulation and provision of services, equality and diversity, and that therefore these values/objectives must be stated in concrete terms in the white paper. By way of comparison, issues of equality and diversity were deemed to be a central objective when the Judicial Appointments Committee was set up.

Whilst we accept that the consumer is the intended beneficiary of this White Paper, and the consequent regulation of the legal profession, we have no doubt that issues of equality and diversity need to be properly addressed within the new regulatory framework. We strongly believe that that a more representative legal profession better serves the consumer, and that a more diverse profession is more reflective of society as a whole.

