SOLICITORS REGULATION AUTHORITY

RESPONSE TO CONSULTATION

Solicitors acting for Buying and Selling and Conveyancing, Property Selling and Mortgage related services in relation to Solicitors’ Code of Conduct, 3.07-3.15 formerly Practice Rule 6(2)

About you:

Your name:
Sarah Austin

Your role:
Solicitor

On whose behalf are you responding:

On my own behalf


Also on behalf of the Association of Women’s Solicitors

If applicable, how many partners are there in your firm?

Confidentiality:  We will publish a list of Respondents with an overall analysis of responses.  Attributable responses will not be published.  Please advise us if you do not wish your name or the name of your firm or organisation to appear on the published list of Respondents.  

Include the name of my organisation in the published list.

Question 1:
Overall Preference

Which of the three options is your overall preference? You can select only one option.  Select the option you believe provides the best benefit (see the discussion table for more information about the options.)

Option 1:
Retain the Rule as it stands.

Option 2;
Remove the Rule and allow the general conflict provisions to apply.

Option 3:
Remove the Rule and rely on the general conflict provisions but with safeguards.

Option 1:
Retain the Rule as it stands

1. There has been no significant problems or issues raised by the Rule in its current form.

2. There is already an option for solicitors to act on behalf of buyers and sellers in the limited circumstances that have been established and adhered to for a significant period of time.

3. With reference to the conformity to principles of good rule-making to choose option 3 would reflect the current position although what safeguards and when?

4. Who would benefit from a change? Who has requested it?

Question 2:
Public Protection

Which of the three options provide the best benefit to the public and client in terms of public protection?

Option 1:
Retain the Rule as it stands.

Option 2:
Remove the Rule and allow the general conflict provisions to apply.

Option 3:
Remove the Rule and rely on the general conflict provisions but with safeguards.

Response:
Option 1: Retain the Rule as it stands

As a professional body, it is our duty to protect our clients, as well as the profession, for many essential claims, losses or conflict.  One of the most important rules of professional conduct is to know you client and to act in their best interests.  Where you are acting for both the buyer and the seller, the issue of your client will be problematical.  

The most likely area of client dissatisfaction relates to unrealised expectations in respect of service and clarity of legal advice.  Where a single solicitor is acting for both the buyer and the seller, the client’s expectations are more likely to be unrealised. So could lead to a higher rate of complaints and a general perception of dissatisfaction with the profession.

Question 3:
Service
Which of the three options provides the best benefit to the public and clients in terms of service?

Option 1:
Retain the Rule as it stands.

Question 4:
Clarity and Simplicity
Which of the three options provide the best benefit to the public and clients in terms of clarity and simplicity?

Option 1 – Retain the Rule as it stands.  It is clear that conflict of interest is a difficult area to explain to any client.  However, it is part of our professional duty to simplify such matters for our client’s benefit.  Unless independent legal advice was to be provided to our client before entering into such a contract, it is very unclear as to how it will protect both solicitors and clients.  

Question 5:
Further Comments
The Rule in relation to conflict of interest is put in place for good reason.  As a professional body we accept and embrace the regulations that are rules of conduct both in regard to ethics and the relationship with our clients and, in some circumstances, third parties.

The profession can be trusted to consider and assess potential issues of conflict and act accordingly. 

This consultation relates to conveyancing, property selling and mortgage related services.  This is an area that can be broadly separated between residential and commercial transactions.  

Licensed Conveyancers – can act for both buyer and seller so the clients can choose that service in preference to instructing a solicitor.

Who will be our client? 

Conveyancing and property selling in the residential sector is already fraught with cost restriction and the emotional expectations of clients. This proposed amendment will almost certainly affect one of the largest transactions that most people will undertake.  

At the hub of any residential conveyancing transaction is the solicitor.  In recent years there has been a rise of licensed conveyancers.  Conveyancing is a service that is provided by solicitors firms of all sizes and in all locations.  It is an essential service that is being more and more sidelined and has become unprofitable with larger organisations entering the market with the sole purpose of capturing part of the solicitors’ traditional market, with cost being the only criteria.

This may be an opportunity as well as a challenge to the profession. As the difference between a paper based legal service and a solicitor, will be the personal customer service, which must be adequately reflected in the price charged.  It therefore must be considered that if the Rule is completely overhauled if not disbanded, both the best interests of the client and solicitor will not be served.

If a solicitor acts for both the buyer and the seller, the client will, not unreasonably, expect a reduced price for the service.  However, as previously discussed, this is not necessarily in the best interests of either client or solicitor.  Solicitors will reduce the amount of conveyancing and property related work that they undertake, as it will become increasingly unprofitable.  The clients, in turn, will not benefit as they will lose the expertise and the personal service that is inherent and essential in our service.

To abolish the Rule does not seem to be necessary in the current climate. 

In a conveyancing transaction, it is often only the solicitor that provides the service that is indemnified by insurance.  It will be interesting to seek the opinion of the legal indemnity providers as to how this would affect the ever-increasing premiums charged to law firms practising in this area of law.  If current trends are consistent then solicitor’s practices’ legal indemnity cover can only increase, as the risk of claims must be higher where a solicitor is acting for both parties.

Legal Indemnity – will the indemnity providers restrict the level of cover?

It may be argued that the Rule is now no longer required in the modern age.  It does not take into consideration the increasing complexity of property transactions.  Similarly, as a professional body, we should now be trusted to exercise our integrity and professionalism in relation to such circumstances.  To remove the Rule would then leave it to the individual solicitor’s to adhere to the current professional conduct rules.

The next issue would be do we want to change the Rule and be in a position where it would be more difficult for us to refuse to act for both the buyer and the seller?  Is it a situation where a solicitor regularly would want to be in?  Are there any particular benefits to the profession as a whole or only to individual practices or practitioners?  

On the whole, we would say that it is not beneficial to either individual solicitors or practices generally to remove this Rule in its entirety but clearly it needs a modern overhaul.  The Solicitors’ Regulation Authority needs to consider whether individual firms or solicitors may seek clearance on a transaction by transaction basis; by way of a compromise.

Mortgage Lenders

Solicitors already provide a valuable service to mortgage lenders; by inspecting and reporting to them as well as the clients. It is unclear what the Council of Mortgage Lenders view would be as to whether their interests would be adequately protected, in the light of more sophisticated mortgage fraud.

Will solicitors regard the revocation of the rule as an additional burden administration burden?

Smaller Practices

Smaller and more general practices would rely disproportionately on residential conveyancing, for income. They may feel their livelihood is being undermined and encroached upon, by the consent of their governing body. As such it may be perceived that they have less influential political force in the profession; although approximately 40.70% of practices are 2 to 4 partner firms (representing 22.8% of the profession) with 46.3 % practices being headed by a sole practitioners (representing 8.2% of all practising solicitors). 

Increasingly sole practices are founded by women, with the current statistics estimating the figure is just under half. Therefore the Association of Women Solicitors is concerned that a change in this rule will disproportionately affect their members.

In conclusion change and consultation is welcome but without a clear alternative or detailed safeguards, this rule should be retained until a practical amendment can be drafted.

