THE ASSOCIATION OF WOMEN SOLICITOR’S RESPONSE TO THE REVIEW OF THE REGULATORY FRAMEWORK FOR LEGAL SERVICES IN ENGLAND AND WALES

Introduction

The Association of Women Solicitors (AWS) is one of the thirteen official groups of the Law Society and membership is open to any woman solicitor or trainee who is a Law Society or Associate member.  It represents women solicitors throughout the profession, and there are presently just over 47,000 women on the roll.  The AWS aims to articulate and represent the views of women solicitors, promote women’s interests in the profession, campaign on issues important to women solicitors and actively oppose discrimination against women in the profession.

The AWS welcomes the Review of the Framework for the Regulation of Legal Services in England and Wales, as we believe that the time has come to have an open debate on the fundamental issues of regulation and representation in the delivery of legal services. However we are concerned that the paper has not covered issues of equality and diversity within its frame of reference. In view of the fact that women solicitors now account for almost 40% of those with practising certificates and that a substantial number of complainants to the Office for the Supervision of Solicitors were women, we are concerned that there is not an explicit equality objective.  

We will comment specifically on issues of equality and diversity within the appropriate chapters.

Chapter A – Objectives and Principles

QA1; what objectives do you believe should form the cornerstone of a regulatory system for legal services?

The consultation document has identified several objectives, which we will address in turn:

(a)
Maintaining the rule of law
This is a laudable aim, which should form part of the regulatory system, although other issues should take equal if not greater importance.

(b)
Access to Justice

While this is a larger issue than this consultation’s terms of reference, it is a crucial one and it is certainly the case that any regulator(s) should ensure that all have access to legal services, regardless of their ability to pay.  Law centres already provide for this, as well as Citizens’ Advice Bureaux and pro bono activities of lawyers and these should be encouraged and nurtured by any future regulator.

(c)
Consumer considerations

Any restrictions on legal service providers should aim to ensure that the public has access to a supply of competent lawyers who will behave with integrity and in the best interests of clients.

It is clear that consumers want the highest quality at the lowest price and a properly trained and ethical legal profession should be able to deliver this on the whole. In terms of some of the other issues raised by the consultation paper, we believe that However, any increase in regulation is likely to result in increased costs for regulated providers and some of these costs may be passed onto the consumer. In terms of some of the other issues raised by the consultation paper, we believe that oppressive marketing is already effectively regulated by the Advertising Standards authority as well as various UK and EU legislation.  

Providing information and awareness programmes to consumers would be helpful and any regulator should provide help to vulnerable consumers where necessary.

Any dispute resolution process provided by the regulator should be as a last resort and all regulated providers should have proper procedures in place to deal with complaints at an early stage.

(d)
Competition law issues

There is a perception, expressed most notably in reports by the Office of Fair Trading that some of the restrictions are barriers to competition.  It is essential that consumer interests come before any competition law issues.  It is possible to provide a focussed and fair customer service from a monopoly provider with the right regulation and these needs to be considered in any moves to reduce the “monopoly” of qualified lawyers.  In other EU countries there are considerably more restrictions on practice than in the UK and this is not considered to be a problem.  As such it is important that the competition issues are kept in proportion and the real issues such as consumer protection are kept prioritised.

(e)
Confident, strong and effective legal profession

This is another laudable aim, which is crucial to the proper delivery of legal services.  However, any regulator would have to give some considerable thought as to how it would achieve this aim.

(g)
Promoting public understanding of citizens’ rights.

This should be a cornerstone of the regulator’s work as long as citizen’s obligations are also promoted as an antidote to the compensation culture.

(h)
Equality and Diversity Issues

As stated in our introduction, the AWS believes that a key objective of a regulatory framework must be a strong commitment to promoting equal treatment and fairness to all groups within the legal profession, both professionals and consumers.  The solicitors practise codes require a solicitor to be under a duty not to discriminate on the grounds of race, gender, disability, religion or sexual orientation and age from October 2004.  We believe that this should be across the board for all providers to ensure uniformity and consistency in the delivery of legal services by all providers.

(I)
Good Quality Legal Services

We also believe that it is essential for the regulator to promote good quality legal services in all sectors of the industry.

QA2 What aspects of professional ethics, or legal precepts, do you feel are essential to a properly functioning legal services industry and in what way should they be reflected in the regulatory system?
The consultation document mentions independence, integrity, and the duty to act in the best interests of the client and client confidentiality as the main issues.  All of these are crucial and any regulator would need to ensure that legal service providers properly understand them.  This also raises the issue of legal privilege, which needs to be properly considered in the light of the Three Rivers case, and other developments and any regulator would need to make this a priority.  

We also believe that there needs to be an emphasis on continuing professional development in terms of training and keeping up-to-date with developments in the law. It is also important to acknowledge that the profession in becoming much larger and more diverse and we need to consider how these changes may impact on professional ethics and practise in the twenty-first century.

QA3 Do you consider that risks to the regulatory objectives should be a central consideration in determining how regulatory powers and resources should be used?

The main cornerstones of regulation should determine how resources should be used so that the priority issues are addressed.  It is also important that any regulator should have “teeth” and proper sanctions and does not only have to rely on weaker sanctions such as damage to reputation.  The public interest and proportionality should be the overriding principle on which any action would be taken.
Chapter B – Regulatory Framework

QB1 – What do you see as the broad advantages and disadvantages of Model A in comparison with Model B?  In particular, what do you see as the strengths and weaknesses of (i) combination and (ii) separation of regulatory from representative functions?

Introduction
We set out below set out below what we consider to be the advantages and disadvantages of Model A and Model B.  As we note at section QB2 below, however, the AWS, in respect of the solicitors’ profession, considers that the existing system of regulation, provided it is changed to separate the representative and regulatory functions into tasks carried out by discrete groupings within the Law Society, does provide an effective means of regulating solicitors.  We accept however that it does not address the regulation of those legal services providers who currently are unregulated.

Overview of Model A and Model B

Model A assumes that all regulatory functions
 are carried out by a Regulator, The Legal Services Authority (“LSA”).  The Law Society and other professional bodies will, under Model A, have no regulatory functions to fulfil.  The only function, which professional bodies will carry out, will be representation.  

Model B assumes that professional bodies will regulate the provision of legal services.  Such regulation is however subject to oversight by a Legal Services Board (“LSB”). 

Advantages of Model A

· The LSA is an independent regulator, not associated with professional bodies whose members provide legal services.

· The LSA would regulate those legal services that currently are not subject to any form of regulation.

· Regulation by a single LSA regulator should facilitate a consistent approach regarding the best practice to be adopted when legal services are provided.

· A single LSA regulator would represent a single point of contact for consumers who wish to raise issues about the quality/standards of legal services they have received.  Such an approach would be more “user friendly” for consumers.

· The creation of a new LSA may provide a catalyst for change.  The LSA will be independent from those professional bodies that provide legal services.  Accordingly, it will be free to adopt from other industries (such as the financial service industry) good practice initiatives in respect of its regulatory powers.

Disadvantages of Model A

· There may be a significant cost implication associated with introducing and implementing Model A.  The consultation document does not address the issue of cost.  The AWS is concerned that any costs associated with Model A may have to be met by solicitor contributions either through a direct levy or an increase in the cost of the Practising Certificate.  Any increase in costs will affect, disproportionately, woman solicitors who tend to practice in smaller firms with a legal aid bias.  Such firms have less disposable income and any increase in costs could affect their cash flow adversely.

· A single LSA would have a wide regulatory remit.  The breadth of the regulatory responsibility may result in the creation of a large organisation, which could become too bureaucratic or, in itself, unaccountable.  In addition, such an organisation may find it difficult to acquire the necessary expertise in order to regulate effectively the many different types of legal services for which it will be responsible.

· An independent LSA, independent from representative professional bodies may not be able to take advantage of the lessons learned by those professional bodies in how they regulate their members.

· Solicitors adhere to codes of professional responsibility.  The removal of the Law Society’s right to regulate could affect the manner in which solicitors provide legal services.  Solicitors may begin to view their activities as “commercial” rather than “professional”.  This change in emphasis may lead to a change in a solicitor’s ethical conduct.

· The LSA will be independent from the legal profession and may therefore be vulnerable to political influence.

· It is not clear from the consultation document how the LSA will address equality and diversity issues.  The AWS has a concern that a new LSA may not be given sufficient resources to regulate in the widest sense and, as a result, it will focus on the traditional types of regulation at the expense of regulating equality and diversity practices as well.

Advantages of Model B

· The creation of a LSB will supplement the existing regulatory structure.  Professional bodies will continue to have a regulatory role, but they will be accountable to an external organisation.  Accountability to an external organisation should strengthen regulation.

· Regulation will be carried out by those professional bodies that, arguably, best understand how legal services should be provided.  Regulation by such bodies who have the appropriate knowledge will be meaningful.  Whilst there is the risk that such regulation will not be independent, this is offset by the oversight role of the LSB.

Disadvantages of Model B

· It is not clear whether there will be a rationalisation of regulatory standards that professional bodies have to apply when regulating their members.  If there is no such rationalisation, then it will be up to LSB to ensure that there is equivalency of regulation.  This may be difficult for the LSB to achieve.

· The LSB may be susceptible or, may be perceived by the consumer as being susceptible to political influence.  

· Under Model B, there is no split of representation and regulation; both will be done by the same organisation.  This could create a perception that the regulatory functions of the professional bodies could be compromised because of their requirement to represent the interest of their members. The AWS however considers that this disadvantage could be mitigated by the public and the consumer being provided with information which advertises the fact that although the representation and regulation functions are carried out by the same body, they are separate and distinct activities carried out by different individuals within the one organisation.

· In respect of those legal services, which currently are not subject to regulation by a professional body, it is not clear how Model B will operate.  Will the LSB be expected to fulfil a first stage regulatory function and, thereafter, an oversight function in respect of certain legal services, which are not regulated currently?
· As with Model A, the AWS has a concern about the cost of introducing and implementing Model B (see the first bullet point of the Disadvantage of Model A section).

Strengths and Weakness of (i) Combination and (ii) Separation of Regulatory from Representative Functions

Model B combines regulatory and representative functions.  The strengths of this Model B are as follows:

· It is an opportunity for the results of regulation to inform representation activities and visa versa.

· Retaining professional bodies within the regulatory framework would ensure that a LSB would have the benefit of “informed advice” from experienced individuals.

· One of the weaknesses of a combined approach is the perceived conflict between carrying out a regulatory function whilst at the same time representing the interests of members of a relevant professional body.

QB2 – Which model best meets the criteria of the terms of reference?

The terms of reference for the Clementi Review are:

“To consider what regulatory framework would best promote competition, innovation and the public and consumer interest in an efficient, effective and independent legal sector.  To recommend a framework which will be independent in representing the public and consumer interests, comprehensive, accountable, consistent, flexible, transparent and no more restrictive or burdensome than is clearly justified.”

In respect of the first sentence above, it is unclear whether any of the regulatory models proposed will promote competition and innovation.  Promoting public and consumer interest however is facilitated by ensuring that legal services are regulated in such a manner which promotes a quality and consistent service and which ensures that there is an effective system in operation to deal with complaints from the public. 

Model A devolves regulatory functions from existing professional bodies.  Potentially this could provide an opportunity for other representatives, such as lay representatives or other consumer interest groups, to have a say in how the legal services they use, as consumers, are regulated.  

Model B which combines regulatory and representative functions in one body is open to criticism because there is a perception that it is difficult to see how one organisation can carry out such functions in an independent manner.  

The Clementi Review proposes a third model – Model B+.  This is a hybrid option.  In the main, it is the same as Model B with one difference – there is a clear separation of the representative and regulatory functions of each professional body.  This Model B+ has all the advantages of Model B.  In addition however, the split between the representative and regulatory functions gets around the conflict of one organisation carrying out two such functions.  From the perspective of the public, this could be a model, which meets the requirements of independence and accountability.
In respect of the solicitors’ profession, the AWS considers that insufficient attention has been given to the advantages of the current system of regulation.  We are of the view, subject to devolving the existing representative and regulatory functions to separate and distinct groupings within the Law Society that the existing system could meet the consultation document’s terms of reference.  The advantage of the current system, as amended, would be that it would avoid significant change, which, as we have highlighted above, will be costly and could affect women solicitors adversely.  In addition reducing the scope of change will decrease the amount of additional information, which the public and the consumer will have to digest.  Arguably it will therefore be quicker and easier for them to comprehend any such limited change as opposed to a wholesale reform.  This approach will be in the public and consumers’ interest.

QB3 – If it were felt appropriate to separate regulatory and representative functions within professional bodies as envisaged under Model B+, how might it best be achieved?

The separation of regulatory and representative functions in a professional body could be achieved by ensuring that personnel have discrete regulatory/representative functions, which do not overlap.

The professional body would also need to ensure that those tasked with a regulatory function do not influence the appointment of those tasked with representing professional members and visa versa.  This would mean that the management structure of any professional body would need to be examined and operate in such a way to ensure that there was no “cross contamination”. 

QB4 – What powers would you wish to see delegated from the Government to the Regulator?

If an independent regulator is appointed, then s/he should have sufficient power to carry out his functions without undue interference from Government.  In practice, this means that the Regulator should be given wide powers, which can be exercised freely.  Related to this the Regulator should have appropriate backup, adequate staff, resources and enforcement powers to regulate robustly.

Question B5 – What powers to instruct the Regulator would you wish to see Government retain?

It is important for a Regulator to be able to function independently.  There may, however, be occasions where it is appropriate for the Government to refer a matter to a Regulator for consideration.  The AWS anticipates that any legislation implementing a new regulatory regime would identify the general powers of the Regulator and specify in what situations the Government could issue directions to that Regulator to carry out investigations.

Question B6 – What International considerations should influence the design of appropriate regulatory arrangement of legal services within England and Wales? 

Any revised Regulatory framework should take account of international standards.  Such international standards emanate from the European Union, the UN, the WTO etc.  In addition international organisations, such as the IBA, the European Law Societies and Bar Associations provide a number of good practice standards/initiatives which could be considered and, if appropriate, influence any new regulatory arrangements. In addition, it may be appropriate to take account of the concerns raised by consumer interest groups, especially if such groups set out objectives and transparent criteria to which providers of legal services should adhere.

Chapter Three – Complaints and Discipline

QC1
should service complaints (which are consumer centred) be operationally split from professional conduct and disciplinary issues (which are centred on the practitioners and their professional bodies)?

Currently these services are split for solicitors and barristers, and their handling of complaints is overseen by the Legal Services Ombudsman (“LSO”).

The consultation paper also outlines the current arrangements for regulating the medical profession, the financial services and accountancy sector in this country, as well as all legal services in New South Wales (“NSW”). They all have a similar split
.

 The Law Society’s draft response supports this split, but emphasises the importance of maintaining links between the two sections and has introduced a new Consumer Complaints Service, which has such links.

It is clear that there will always be an overlap between these two areas, for example:

· Persistent service complaints may indicate that there may also be a professional conduct or disciplinary issue

· information gathered from dealing with service complaints could improve professional practice and regulation. 

The AWS would be in favour of no split but if a split is to take place, then formal links and reporting between the two sections should be encouraged to make sure that the most is made of information gathered.

QC2: What are the advantages and disadvantages of:

a) having a uniform complaints organisation, independent of the bodies, similar to the Financial Ombudsman Service (“FOS”)

b) each body remaining responsible for its own complaints? Is the New South Wales (“NSW”) example a useful model?

 Advantages of a) and disadvantages of b)

· a uniform body could appear more straightforward to consumers (currently various regulatory bodies can be applied to in different ways with a variety of possible outcomes and sanctions)

· a uniform body may be more consumer focused, rather than profession focused

· Consumers may perceive the system as biased if professional bodies are responsible for complaints

Disadvantages of a) and advantages of b)

· a uniform body may reduce the importance of in-house complaints procedures in the eyes of the public

· a uniform body may distance the professional bodies and professions from their responsibilities and make it more difficult for them to learn from their complaints, 

· the current system provides the incentive and opportunity to maintain standards in the public interest

The NSW model may be useful, but there is a much smaller legal profession and a smaller number of complaints in NSW than in England and Wales. Therefore the model may need to be adapted.

QC3 If you believe that each body should remain responsible for its own complaints, what form of regulatory oversight would you wish to see?

The Legal Services Ombudsman (“LSO”) currently oversees the handling of complaints. If the LSO considers a complaint by lawyers’ professional bodies has not been investigated properly, the Ombudsman can recommend the body review the matter and has the power to investigate the original complaint. However this power is used infrequently.

In addition, the Secretary of State can already appoint a Legal Services Complaints Commissioner (“LSCC”) in the event that the professional bodies do not handle complaints effectively and efficiently. The current LSO has also been appointed on an interim basis to act as LSCC for the Law Society pending consideration of the consultation paper. 

The AWS believes that service and minor misconduct complaints could be dealt with by a separate body, irrespective of the identity of the provider (i.e. would cover all solicitors, barristers, legal executives etc). Professional bodies could deal with complaints of serious misconduct, but both bodies would be supervised by a single board with 50% lay membership.

It appears that the current system has some problems and therefore changes are required. The AWS proposes that the overseeing body is also the initial point of contact for all complaints, but that these are then referred out to the professional bodies. 

QC4
How do you think that disciplinary arrangements should relate to the underlying practitioner bodies? Is there a case for one single uniform disciplinary body for all lawyers?

The case for a single uniform disciplinary body is that it likely to be perceived as fairer by the consumer as it will clearly be independent of the professions. But if this were to be the case, there would need to be significant representation by the different professions to ensure that the disciplinary body was aware of differences and particular issues arising in the different professions.

The AWS is also concerned that any new body is strictly regulated to ensure that there is no discrimination on the basis of gender, and that a key objective is a strong commitment to equality and diversity for professionals and consumers.

QC5 What should be the mechanism for funding the handling of complaints?

The professions should fund these directly if the professional bodies run them. State bodies should be funded by the State. 

QC6
What should be the mechanism for funding the handling of disciplinary processes?

The professions should fund these directly if they are run by the professional bodies. State bodies should be funded by the State.

Chapter D – Governance, Accountability and Related Issues

QD1 – Should the Regulator be an individual or a board?

 The regulator should be a board with a chief executive.

QD2 – What sort of board should the regulator have and how should it be constituted? What would be an appropriate split between the practitoner involvement and lay content in the board? As regards the practitioner content, would you favour the inclusion of individuals on their merits, or formal representatives from different parts on the industry?

A lay chair should head the Board with a full-time chief executive. We believe that the board should be made up of 12 – 15 members and that it would be appropriate for there to be an even split between lay and legal members.  The members from a non-legal background should come from a variety of backgrounds with relevant experience e.g. those representing consumer groups or with a business/financial background.  The practitioner members should be selected on individual merit. This must be quantifiable to include credentials, competence, experience and knowledge.

From an equality and diversity perspective, it is also essential that the composition of the board is reflective of practitioners and the public. Membership of the Commission must also be diverse enough to ensure that no one group dominates
QD3 – Who Should appoint the leadership of the regulator? With whom should that person consult? How should the appointments of the other directors of the board be made?

We believe that to be truly independent, the appointment of the regulator and board should be independent of the State and of the Judiciary. In the circumstances, we suggest that an appointments board is set up to appoint the regulator and other directors of the board.  The appointments board itself should be made up of legal practitioners, members of the judiciary and lay panel members.  We would propose that this board consult with the Secretary of State on appointments and that appointment of the chair and other directors are made on the Nolan principles.

QD4 – What period should the appointments be for? In what circumstances and by whom could directors be removed? 

We would suggest that the chair should serve for a renewable term of five years and members serve for a three-year appointment with a possible renewal of a further three years thereafter.  We would further suggest that the appointments board would also have the authority to remove directors in certain specified circumstances e.g. to include criminal conviction, bankruptcy, potential conflict of interest of if facing disciplinary procedures within their own profession.

QD5 – Having regard to the need for independence both from the Government and providers of legal services, what qualities and backgrounds would you wish the leadership of the regulator to possess? Is there anything you believe it would be important for the leadership of the regulator not to be?
We do not believe that the chair should be drawn from the judiciary in order that the position is seen as clearly impartial and independent of the legal services industry.  We would suggest that a more appropriate candidate would be a senior figure with significant experience of a regulatory regime from, e.g., financial services, industry or with a consumer interest background. We also believe that the chair should be lay and not a member of the judiciary or from the legal profession.

QD6 – What mechanisms would you propose to ensure the accountability of the regulator: (1) to Parliament; (2) to Ministers; (3) to public interest groups? Is there anyone else to whom a regulator for legal services should be accountable and how? 

We believe that the board should publish an annual report on the manner in which their functions have been discharged which can then be laid before parliament. It will also be necessary for the board to hold regular consultation meetings with practitioner bodies such as the Law Society and the Bar Council.  A member of the board, or the Chief Executive, could also be called to appear before a Select Committee if necessary.  We also believe that regular meetings with public interest groups would help to instil public confidence in the new regulatory framework.

QD7 – What Consultation arrangements would you wish to see the Regulator follow before exercising its powers?
We believe that it will be necessary for the Regulator to consult with a wide range of relevant bodies including the relevant professional bodies and consumer groups before exercising its powers.   We believe that the model followed should be similar to that of the FSA which has a statutory duty to consult with both practitioners and consumer panels on the extent to which its policies and practises are consistent with its statutory duty.

QD8 – To where should the right of appeal against decisions made by the Regulator lie? On what matters should appeals be permitted?

In the first instance, there should be a right of an appeal to an independent tribunal who could either re-open the case, if there were justified grounds for so doing, and/or check that processes had been followed. If the complainant was still not satisfied, he could apply for judicial review of the administrative process. A firm should still continue to complain to the OFT if it is objecting to a rule on anti-competitive grounds.

QB9 – This section refers to the funding issues arising from different models. What would be your suggested mechanism for dealing with these issues?

We believe that funding should be equally split between practitioners and the Secretary of State. We agree that under any scheme that there will need to be enforcement remedies should the levy not be paid e.g. removal of an individual’s right to practise.

QB10 – What relationship should there be between the Law Officers, the Regulator and the professional bodies with advocacy rights?

There will clearly be a need for regular consultation between the regulator, the Law Officers and the professional bodies with advocacy rights.  However we believe that it is imperative that the regulator and the board remain independent of government and impartial and that there is no government intervention in the day-to-day working of the regulatory system.

Response to Chapter E - Regulatory Gaps

Question E1: Should the Government have power to determine which legal services should be included in, or removed from, the regulatory framework?

What consultation with the regulator, with the providers of legal services, and with public interest groups should there be in reaching these decisions?

The Government should have the power to determine which legal services should be included within, or removed from, the regulatory framework.  The AWS believes it is essential for the Government to ensure that there is full consultation with the regulator, with current providers of legal services, prospective new providers of legal services and with public interest groups in reaching a final decision.

Appropriate procedures must also be established to ensure that the views of interested parties are fed into the decision-making process and taken account of by the Government in reaching any decisions.  

The AWS agrees with the proposal in the consultation document that the Government should take account of the advice of the Regulator.  The government should take full account of the views of the Regulator in determining what course of action should be taken and any decision made should be influenced by what if viable in practise. This means that the government should not have the power to insist on a certain course of action being taken, if the Regulator can demonstrate that this course of action is not viable in practise. We also agree it is vital to ensure that a regulatory framework is developed which is sufficiently flexible to ensure that it can respond effectively to changes in the legal services market and encompass new areas of legal service provision in a consistent manner, as they develop.

The AWS supports the view expressed by the Law Society in its draft response to the Clementi consultation that, while the Government should have the power to determine which legal services should be included within, or removed, from the regulatory framework " [i] t is... desirable to adopt a wide definition of legal services in the primary legislation, with the parameters and details of services to be covered to be dealt with in secondary legislation that can be amended relatively easily."

Question E2: What are the main factors one should consider in determining whether a service requires regulation?

The AWS agrees that paragraph 7 of the consultation paper correctly identifies the main factors that should be considered in determining whether a service requires regulation.

The crucial advantage of regulation from the perspective of the consumer is that it will help to ensure that the consumer receives a better quality of service and it will guarantee greater protection to the consumer, if the level of service he receives falls below reasonable expectations.  However, the benefits of regulation come at a price and it is acknowledged in the consultation paper that the cost of regulation "is likely to be passed on to the end consumer of the service provided." Therefore, it is necessary to conduct a balancing exercise to determine whether the benefits of regulating a particular service, in the public interest and the interests of the consumer, will outweigh any additional cost to the consumer of paying for regulation, or disadvantages arising because increased regulation inhibits competition within the marketplace.

The AWS supports the view expressed by the Law Society in its discussion draft response to the consultation that formal assessments should be carried out to evaluate whether the benefits of regulating a particular service outweigh the costs.  The AWS would add that, if this approach is adopted, any formal assessment procedure must be consistently applied to help ensure that the system is procedurally fair and that the regulatory regime is fully effective and proportionate.

Question E3 - What characteristics of the regulatory framework would facilitate the inclusion of new services within the regulatory net, or the exclusion of a service presently included?

It is essential for the regulatory framework to be sufficiently flexible to respond to changes in the legal services market and bring new services within its remit, as they develop. The Regulator should have a duty to consult with relevant interested parties or organisations and or/professional bodies, concerning whether or not new or developing services require regulation.  The AWS thinks this is essential, as there are currently various different types of legal services and it is not possible to reliably predict what legal services might emerge in the future.
Model A has the advantage of facilitating a flexible approach, as under this Model the Legal Services Authority exercises direct regulatory power and would therefore be able to encompass different and new legal services direct, independently of the professional bodies that currently exercise front-line regulatory functions.

Model A appears to be the preferable regulatory model, as far as ensuring the adequate protection of the interests of the consumer is concerned in relation to the areas of legal service provision that are currently unregulated.
   

The consultation paper does not make it clear how Model B would apply to those legal services that are currently not subject to regulation by a professional body.  Will the Legal Services Board be expected to fulfil a first stage regulatory function and, thereafter, an oversight function in respect of certain legal services that are not currently regulated?

Another disadvantage of model B in relation to unregulated legal services is that a new body or bodies would have to be created whenever a new legal service had to be regulated and this would result in a further proliferation of bodies, which would be administratively cumbersome and inefficient.

The AWS has no comments to make on the last aspect of Question E3, which asks what characteristics of the regulatory framework facilitate the exclusion of a service that is currently included within the regulatory framework.

Response to Chapter F – Alternative Business Structures

Question F1: Is there potential demand, from users and providers, for Legal Disciplinary Practices (LDPs)?

There is a potential demand from users and providers for different structures of business offering legal services. 

Users find it difficult to understand why they may need to see different legal service providers under different conditions, such as why they cannot instruct a barrister direct and why barristers work in a very different setting. What is the difference between a licensed conveyancer, solicitor, legal executive or even unqualified will writer, for them? Consumers are still not very educated as far as legal services are concerned, expecting all people in a firm of solicitors to have the same qualifications and all “solicitors” to be able to advise on all issues and provide legal aid.

Users may well prefer a one-stop shop for their needs and may not see why quality services, with adequate protection for them, cannot be provided under one umbrella.

 Legal service providers may find that there are advantages in different ways of practising and in having more choice in types of business structure. Traditional partnership structures often rely on old fashioned working practices, such as staying with a firm for many years and having no career breaks and no opportunity to work part-time.

Legal Disciplinary practices may offer alternative business structures, which will provide flexibility for all lawyers from a variety of backgrounds.

Question F2: How do you see the advantages and disadvantages of LDPs? Can the current restrictions (by professional bodies) preventing the development of these practices still be justified?

Advantages

· Clean slate

· Provide flexible working practices between groups of lawyers that could be mutually beneficial.

· Make lawyers more accessible to consumers.

Disadvantages

· Should be no reduction of the current high standards to protect users (such as professional indemnity insurance and standards of professional practice). Who would enforce this and is it still an affordable protection?
· If the high standards that solicitors currently provide cannot be continued there may be increased risks to consumers of legal services from the other providers. Should there always be a solicitor/manager in a LDP who is bound by rules of professional conduct? If so, does this produce too high a burden on that manager?

Current restrictions can only be justified on the ground that they do provide exceptionally high standards of protection for the users by way of professional codes of conduct and high levels of indemnity insurance.

Question F3. What restrictions, if any, would you wish to see imposed on LDPs in the area of management? What restrictions, if any, would you wish to see imposed on LDPs in the area of ownership (i.e. moving from the top left hand box of the matrix in paragraph 9 to the top right)?

In relation to management, there should be protection to ensure that managers are subject to high standards of professional conduct, particularly in relation to handling of client money and standards of court work. Those managers should ensure all staff in LDP’s follow an appropriate code of conduct. If managers were solicitors or barristers they would be properly trained in ethics and professional conduct. If owners were different, and not subject to same level of training and code of ethics there could be a conflict of interest between owners and managers, which would be untenable for all.

There could, perhaps, be a requirement that owners of LDP’s were subject to a code of conduct, regular training and so on, similar to the financial services industry or medical practices.

Question F4: Is there any reason why the regulatory system should distinguish between practices in the commercial and the not-for-profit sector?

It may be possible for there to be less regulation for any practice that does not handle clients’ money. There should always be high standards of practice and codes of conduct when providing legal services, whether commercial or not for profit.

Question F5: What body would you expect to regulate LDPs? What, if any, additional safeguards do you believe need to be put in place to protect the consumer?

The Law Society is a regulatory body with years of experience in training and regulation of solicitors. It could provide this function, as could the Bar Council, although they have no expertise in handling clients’ money. Additional safeguards may include being able to set standards of training for non-solicitor lawyers.

Question F6: Is there potential demand, from users and providers, for MDPs?

Yes - Some providers feel that they cannot compete on a level playing field with other professionals as they are subject to limitations about the terms on which they may work with other professionals, such as no fee sharing. Professionals cannot easily consult and combine skills with each other under the current business practices. This can increase cost to the consumer, which is not welcomed by them.

Consumers would like a one-stop shop for legal services. Why can the estate agent not deal with the whole transaction of buying and selling a house? Could the family law firm provide counselling, marriage guidance, financial advice and housing services at one point? Could two lawyers in one place advise both parties to a divorce or separation?

Some of these may not be possible because of the potential of conflict of interest but the users do think the provision of legal services is not flexible enough.

Question F7: How do you see the advantages and disadvantages of MDPs? Can the current restrictions (by professional bodies) preventing the development of these practices still be justified?

The advantages might lie for consumers in providing a wider range of disciplines to help in any problem they are experiencing and enabling a holistic approach; for providers in higher profits from providing what is wanted in the market.

The disadvantages are in consumer protection, defining what is a suitable “profession” to be in such an organisation. Is it to be confined to those disciplines that already have a professional body?

The current restrictions have a multiple purpose, to protect the professionals from competition and new entrants in their market place, and to protect clients by ensuring a high standard of training and conduct. In some form for these reasons they can be justified and should be retained.

Question F8: What restrictions, if any, would you wish to see imposed on MDPs in the area of management? What restrictions, if any, would you wish to see imposed on MDPs in the area of ownership (i.e. moving from the bottom left hand box of the matrix in paragraph 9 to the bottom right)?

The overriding restriction in management must be that the interests of the client must always come first, before the profitability of the practice. Naturally management must also ensure equality of opportunity within the practice, and in the provision of its services.

Ownership should be in the hands of the professionals as to the majority, so that there cannot be a majority owner whose interest might conflict with consumers’. This would enable wider forms of investment than presently, without compromising the interests of the client

Question F9: What body would you expect to regulate MDPs? Would your answer be different if lawyers were not in a majority? What, if any, additional safeguards do you believe need to be put in place to protect the consumer, and to ensure respect for independence and integrity in the exercise of professional judgment?

The proposal for MDPs would require Model A type of regulation, to regulate the service rather than the provider. This would be so regardless of the balance within permissible MDPs.

There might to be a statement of an overriding objective for all legal services, Law Society or Financial Services Authority.

Question F10: What are the international implications for the legal professions in England and Wales if legal services were allowed to be delivered through alternative business structures?

This is not an issue on which we have specific expertise, but we are not aware of any jurisdiction where non-lawyers are outright or majority owners of providers of legal services. There may be a risk of lawyers and/or judicial authorities in other countries refusing to recognise British lawyers with consequent loss of business in the international commercial fields 

Conclusions

As stated in the introduction, the AWS accepts that there are problems with the present regulatory framework for Legal Services and accepts that the time has now come for reform. We wholeheartedly agree with the objectives put forward by the consultation paper should form the cornerstone of the regulatory system.  However we also believe that there must be an explicit equality and diversity objective to ensure that there is a fair outcome for female consumers and lawyers.

However the AWS is not convinced that the system needs such a radical overhaul as that which is envisaged by Clementi.   As stated in chapter 2, we believe that there would be significant costs implications with introducing and implementing Model A. Any increase in costs would disproportionately affect women solicitors who tend to practise in smaller firms with a legal aid bias.  We also believe that the breadth of the regulatory responsibility under a single LSA would result in a large bureaucratic organisation, which may not necessarily be any faster in dealing with such matters as complaints than under the present system.

We also believe that there would be high costs implications in introducing model B, though clearly not to the extent of model A. Model B is also open to criticism because it combines regulatory and representative functions in one body and there is likely to be a public perception that one organisation cannot carry out both functions in a fair independent manner. Model B+ would certainly have the advantage over model B in that the professional bodies will be required to separate regulatory functions from representation. However we believe that this could be implemented by the professional bodies retaining their dual roles but with a clearer distinction between the two functions. 

In conclusion, we therefore believe that the professional bodies should continue to be the prime regulators but accept that there does need to be a greater distinction between regulation and representative functions. In any new regulatory framework, there must also be a firm and explicit commitment to diversity and equality issues.

� Under the Clementi Review, regulation encompasses the following: setting minimum entry standards and training; formulating professional roles to which individuals are expected to adhere; monitoring the individuals providing legal services and enforcing professional roles where necessary; implementing a complaints procedure; and implementing a disciplinary procedure for individuals who are negligent/breach professional roles of practice.  It should be noted that currently there are six areas of legal work which are “regulated” by virtue of the fact that provision of services are reserved to qualified persons.  These areas are conveyancing, probate, immigration and advisory services, notarial functions, the conduct of legal proceedings and representing clients in court.  There is however a large number of legal services which are not subject to any regulation, for example, the provision of general legal advice, the drafting of wills, estate administration, the provision of employment advice and representation and claims damage and assessment.


� In NSW the situation is slightly different because there is a single point of entry for all complaints, but cases involving potential misconduct are referred to a separate statutory body.





� In the financial services sector the FOS deals with consumer complaints and redress (disciplinary matters are dealt with by Financial Services Authority. (“FSA”). A pattern of behaviour identified by FOS may result in a referral to FSA.


� "Draft of the Law Society's Response to the Consultation Paper on the Review of the Regulation of Legal Services in England and Wales", v.5 18 May 2004, paragraph E 20, p. 73.


� Areas of legal service provision that are currently unregulated include the provision of general legal advice, will drafting, employment advice and claims assessment and management.
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