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AWS

                            Response to white paper

FAIRNESS FOR ALL:

A NEW COMMISSION FOR  EQUALITY AND HUMAN RIGHTS



 

We have no objection to all or part of this response being made public or being submitted to the task force members. The opinions expressed within this response are on behalf of the Association and have been taken from a wide variety of sources.

 

QUESTIONNAIRE

 

 

Your organisation:  Association of Women Solicitors
 

How many members do you represent? Approximately 10,000
 

Although we have been tasked with looking at specific questions we believe it would be helpful for us to provide a summary of our views initially and then deal with the questions individually.
The Government's commitment to fairness for all as a sine que non for a

healthy democracy is welcomed by the AWS.  We agree that equality and human rights matter to all sections of the community and we welcome the approach taken in the report which focuses on increasing awareness of these issues amongst employers and individuals alike.

We also welcome the new suite of tools which the CEHR will have to promote

equality and human rights.

The AWS agrees that there are a number of challenges facing our society

which have to be considered and addressed objectively in order to ensure

that all persons are treated fairly.  In general we agree that women earn

significantly less than their male counterparts and have a tendency to be

concentrated in lower-skilled occupations or part-time employment.  These

facts, coupled with the fact that women tend to have the primary

responsibility for caring for dependants have an impact on women's autonomy

and their ability to make choices which shape their destiny.   

Specifically with regard to the legal profession there are particular issues

which women face.  Women now make up the majority of individuals studying

the law and entering the solicitors' branch.  Yet the provision of flexible working practices for women (and men) which will enable women to combine

family responsibilities and a legal career is poor in most legal firms

throughout England and Wales.  Further women solicitors face sex

discrimination in their quest to be promoted to partnership.  The number of

women partners is low, particularly in the City of London's many commercial

law practices.  Whilst women solicitors clearly enjoy higher status and

remuneration than a lot of other women they are not immune from

discrimination.

We view the CEHR as a mechanism which can be used to address society's

challenges in such a manner which will ensure that fairness for all is

achieved.  The CEHR will however have limited resources and it will not be

able to respond to all of the challenges with which it is presented in a

similar, or indeed equal manner.  The AWS would like to understand therefore

how it will prioritise its activities.  The challenge of sex discrimination

is no less worthy of activity than the challenge of disability

discrimination.  So what criteria will the CEHR use to prioritise its

activities and will these criteria be transparent and open to scrutiny?

The AWS agrees that there are benefits in having a single commission which

is able to advise on the whole breadth of equality and human rights issues.

It is particularly welcome in respect of women who often face unfair

treatment under a number of different heads.  The AWS does however have a

number of concerns regarding the use of a single commission.  These are as

follows:

1. Loss of Expertise

A single commission with a broad remit may adopt a more generalist approach to issues.  The special knowledge which the specialist commissions (EOC, DRC and CRE) built up and applied may be lost or diluted under a single commission.

2. Conflicts of Interest

The single commission is tasked with meeting the needs of employers, service providers and individuals.  The AWS is concerned that the CEHR may have difficulty in maintaining its objectivity as it will be advising different stakeholders with competing interests.  

3. The Role of the CEHR

We agree that the success of the CEHR needs to be demonstrated.  The AWS is however cautious about the CEHR's ability to call the Government to account.

The management statement between the governmental sponsor department and the CEHR still has to be agreed.  The AWS hopes that it will be drafted in such a way that the CEHR will have teeth and will be able to scrutinise the

Government effectively without fear that in so doing it will promote its own

downfall by the Government of the day changing its statutory remit and

powers.

One of the ways by which the CEHR will promote equality of opportunity is

through the provision of an education programme which will help promote a

greater understanding of equality and human rights issues.  This approach is

welcomed.  The AWS hopes however that such an education programme will focus on both the direct and indirect causes of discrimination.

We welcome the role the CEHR will have in challenging discrimination.  As we

have outlined above however the AWS has a concern about the scarce resources available to the CEHR and it urges Government to ensure that the CEHR is adequately funded so that it can raise proper and constructive challenges as appropriate.  

We also welcome the CEHR's role to promote a culture of respect for human

rights.  This role does however need to be balanced by an effective

enforcement role for those organisations/individuals who choose to ignore

the CEHR recommendations.  The AWS is unclear from the report how effective the CEHR's enforcement powers will be.

The CEHR will promote equality on the ground in local communities.  A large

national organisation however may not be suited to such a task and may be perceived as being alienated from local issues.  Consequently a more de-centralised approach may be preferable.  The AWS would therefore wish the

Government to consider what measures it could take to ensure that local

communities do not feel disenfranchised by the CEHR.

  

The AWS supports the core principles and values which will shape the CEHR.
 

1. Engaging and working with stakeholders (refer to Chapter 2)

How can the CEHR ensure that its stakeholders, particularly women, have meaningful opportunities to influence its working methods and priorities?
 

We understand the CEHR will be responsible for promoting equality throughout our society with the challenge of delivering real improvement in our day-to-day lives. It will seek to incorporate the existing Commissions, which, amongst others, include the Equal Opportunities Commission (EOC) which has been addressing imbalances between men and women notwithstanding the introduction of female friendly legislation since Article 119 in 1950. 

The challenge for the CEHR is very real. Although more women form part of the work force than ever before:

 

· They still earn significantly less than their male counterparts and are concentrated in lower-skilled occupations and part-time employment. 

· Women are more likely than men to have caring responsibilities for dependants, and this can have a significant impact on their choices and opportunities. 

 

The challenge therefore for the CEHR is:

 

· For women and men to be valued equally, for fair and undiscriminating treatment.

· For equal choice and for full power for all 

 

These of course are ‘ideals’ which have already been championed by the Fawcett Commission and the EOC for women.

 

In order to be effective, the CEHR will have to adopt an inclusive approach when working with female stakeholders. To fulfil this aim, the Task Force’s approach must be twofold: 

 

(1)  To look at Women AND the law; and 

(2)  To look at Women IN the law. 

 

The former refers to how readily accessible the law is to women, whilst the latter refers to the impact women (are allowed to) have within the legal system.  The Task Force is currently adequately represented for Gender by the EOC and the Fawcett Commission through whom the AWS can channel their responses.

 

It is imperative that the CEHR consult women as stakeholders to ensure that women have opportunities to influence the CEHR’s methods and priorities, and in that regard it is encouraging to learn that the CEHR will be under an obligation to produce and consult on a strategic plan. Whilst underpinning the CEHR’s commitment to partnership, it will allow the AWS the opportunity to be involved in the development of its work plans. This is clearly intertwined with the CEHR’s principle of being ‘open and transparent’ in developing its strategic priorities, policies and, practices which will guarantee that the CEHR will be committed to consulting widely with ALL its stakeholders, thereby establishing trust and credibility. These measures will also be in accordance with the CEHR’s aim of being effective and taking into account the needs of its stakeholders in order to achieve fairer outcomes.

 

The AWS is in agreement with the White Paper that the CEHR will need to consider how to make its consultations, which must meet good practice benchmarks;

 

· Timely

· Accessible 

· Interactive 

· Ensuring that it genuinely listens to groups (such as ourselves) and individuals.  

 

To deliver its functions of encouraging good practice and awareness on equality and diversity, the CEHR will have to undertake a wide range of activities.  The AWS will be able to assist the CEHR when the Commission looks at all the major pieces of discrimination legislation. In this instance, we are referring to The Sex Discrimination Act 1975, The Employment Equality (Sexual Orientation) Regulations 2003 and, whilst not in force yet, the Government's announcement in May 2004 that it will introduce a new law obliging public bodies to promote equality and eliminate discrimination between women and men - the biggest change to gender equality legislation since the Sex Discrimination Act was introduced 30 years ago. 

 

The AWS has many employment lawyers, itself having its own mentoring scheme and maternity help line to deal with employment issues in these areas.  We could help the CEHR on advising individuals of their rights under discrimination law, how to secure those rights and how to bring proceedings. The AWS could also lend support in the form of reviewing the effectiveness and adequacy of discrimination legislation and, if necessary, make recommendations or proposals to the relevant Secretary of State for changes.

The CEHR will have a power to carry out general enquiries into issues of discrimination and equal opportunities, thus enabling the CEHR to explore and research problem areas in depth, identifying barriers to good practice and making recommendations. It follows that the AWS could conceivably assist in helping to develop and promote improved practice in response to particular areas of concern for women.

 

The AWS markets itself to its potential members and existing members (currently 10,000) and the wider public, legal and otherwise, through the use of the following media: 

 

· LINK magazine which is edited and published by the AWS and distributed to our members and also to the majority of female solicitors who are not members

· Website 

· Professional press 

 

We would be happy to publish to our members the CEHR’s statutory codes of practice on complying with one or several areas of discrimination law – explaining in clear terms the requirements of the law and how these might be given effect.  A most effective method would be for an advert to be placed in LINK magazine calling for information and obviously the cost of this exercise could be discussed with the Editorial board of the LINK. 

 

The CEHR will have the power to support regional AWS groups by awarding grants and ensuring that its own work is informed by their experiences. In developing its regional presence, the CEHR will be well-placed to promote networks of organisations working on equality issues, which would inevitably encourage the sharing of knowledge and information. A regional presence would prevent the CEHR becoming out of touch with regional priorities, thus allowing it to be sensitive to regional needs and to identify how and in what capacity it is able to deliver its functions at regional level. The CEHR could work with the AWS who already play a critical role in raising awareness and promoting compliance and good practice on equality within the profession for its members.

However, not only can the AWS help CEHR, but we would hope the CEHR will help the AWS to tackle discrimination and barriers to participation.

 

We would hope the CEHR will work in partnership with the AWS to maximise the impact of the service it provides to women by:

 

· Responding to the demand for co-ordinated and comprehensive information and advice delivered via known and trusted sources; 

· Supporting regional, local and sector-specific organisations such as ourselves;

· Responding to the needs of our members and clients;             
· Through our sharing information with individual female clients, the CEHR could provide a direct, readily accessible information and advice service, with the  additional support of possibly bringing some cases to court with our assistance

· Providing a diversity forum for businesses to understand the benefits that good practice can bring and promoting the business case to enable businesses to be more inclusive in their dealings with employees and customers alike. This in turn will reduce claims to the market

 

The AWS works very closely with the Association of Women Barristers (“AWB”), which has very few members.  Although the AWS alone has as many members as the total of male and female barristers who practise at the Bar in this country, we recommend that, as a well-organised association also working against discrimination, the AWB should be one of your contact groups.

 

For purposes of clarity and organisation, there may be a need for specific arrangements for women in the ‘shared understanding’ approach to the new amalgamated Commission. It is possible that the strand boundaries may become blurred, resulting in a more convoluted process. In terms of the gender equality strand, the skills and experience of the AWS could be a key ingredient in ensuring the smooth establishment of the CEHR as we look after women in the law and women and law. 

 

An impact assessment in relation to women in particular is difficult to predict but 

needs to be done.  Whilst it is clear that there are instances where race and 

gender discrimination combine, it is unclear whether one body would be able to

react in an altogether more efficient manner than what we have at present–

without taking into account the three new strands of discrimination set to be

introduced: sexual orientation, religion or belief and age. For gender cases in

particular, the EOC and Fawcett presently provide an admirable service and we feel that a very compelling argument indeed is required for replacing the current efficient provisions with additional bureaucracy and untried methods. It is at least advisable to have an extended trial period for the CEHR in a single region of Great Britain to see whether the perceived costs and benefits in the Partial Regulatory Impact Assessment are realised or not. 

We consider that the intention behind the CEHR is commendable, and indeed to some extent, the next logical step for the Commissions. However, the opportunities that women will have to influence the CEHR’s working methods and priorities have not yet been formalised and could be viewed as ambiguous as a result of the ambitious nature of the project outlined in the White Paper. Even though the proposed 2006 implementation date is two years ahead, we wonder whether it is perhaps too soon to attempt something on this scale while the logistics of such an operation are vague and key areas of discrimination legislation remain undeveloped.
 

2. Tools to promote change (refer to Chapter 4)

 

CEHR will have the power to intervene in human rights cases. However, it will not have the power to support individuals bringing a stand-alone human rights case unless it also includes a discrimination case. Should the CEHR be able to support such a case if the equality dimension falls away?

 

The AWS believes the CEHR should be able to continue support for cases which initially have both discrimination and Human Rights elements after the discrimination element of the case has fallen away at its discretion. This discretion should be exercised in favour of continuing support for such cases in the following circumstances; 

· Where the Human Rights issue is of strategic importance to the CEHR  
· Where it will be useful to clarify points of law and the matter would otherwise not be pursued without the support of the CEHR
This course of action would not be incompatible with the fundamental principles behind the creation of the CEHR. It is set up as the Commission for Equality and Human Rights and should be given the power to carry out its remit to a logical conclusion in such circumstances.
 
The only major concern the AWS has is that of resources. In the area of Human Rights we are all still testing the waters thus using up valuable resources. Therefore there would have to be clear guidelines on which cases to take up otherwise the CEHR itself may be in breach of Human Rights Legislation. The AWS have had long-term concerns on funding in such cases and would welcome any extra support that is given.
 

3. Promoting good relations (refer to Chapter 6)

 

What other areas of activity should the CEHR support at a local level to

meet the needs of women organisations?

 

The work the Commissions have undertaken has been laudable but this is an

area where more work is needed. The equality issue is one which affects all

social strata, yet this is an area which is generally not dealt with on a 

local basis. 

 

 

4. Supporting key customers (refer to Chapter 7)

 

Please tell us what you think about CEHR’s strategies for working with

individuals, businesses and the public sector, and how these can

improve the support for women. 

 

The AWS would welcome a clear outline of any strategy along with groups to be targeted. We believe working with local businesses can have a profound effect on equality and human rights issues. We would like to see the CEHR being proactive in suggesting schemes and encouraging individual businesses and parts of the public sector by funding grants, awards and through any other means. We would like to see planned campaigns on key areas which are similar to the AWS goals. We welcome the CEHR recognising business needs as we consider that the best way of selling any campaign is to ensure that it makes sense for business. 

The AWS welcomes the continued support of “direct case support”. Too many times Members of the AWS find themselves in a no-win situation on legal cases they are fighting for their clients. The involvement of CEHR will ensure that those cases which deserve to be brought out into the open will be. The AWS would like to work loosely with CEHR in this particular area to assist and support on applicable cases.

If assent is granted to the White Paper, the AWS would be willing to share its expertise with the CEHR and, as a stakeholder, develop effective mechanisms for ensuring the AWS’ needs are met by the new Commission by enhancing systems already in place at the CEHR, as well as improving the quality and range of information and advice on women’s rights issues, so that information and support is delivered through known and trusted providers.
  

We would hope the CEHR will work in partnership with the AWS to maximise the impact of the service it provides to women by:

· Responding to the demand for co-ordinated and comprehensive information and advice delivered via known and trusted sources; 

· Supporting regional, local and sector-specific organisations such as ourselves;

· Responding to the needs of our members and clients;

· Through sharing information, the CEHR should provide a direct, readily accessible information and advice service, backed up by the possibility of bringing some cases to court with our assistance

· Providing a diversity forum for businesses promoting the business case to encourage businesses to be more inclusive in their dealings with employees and customers alike and to enable them to understand the benefits that good practice can bring. This in turn should reduce claims to the market

The AWS welcomes the CEHR’s involvement in raising equality issues both at

a social level and within workplace environments. Legislation is very important but it is in the working out of practicalities of this legislation on a local level that the significance of the legislation will be tested. The AWS have been involved within the legal community in showing how issues such as flexible working can work in practice. We recommend that the CEHR should consider joint projects with women’s groups and in particular the business community through local Chambers of Commerce and other local business organisations.  This may also involve working with the DTI locally.

5.      Regional arrangements of the CEHR (refer to Chapter 8)

i. 
What regional activities should the CEHR carry out to develop partnerships with women organisations?  

The AWS welcome the aims of the CEHR on a regional level. We further welcome the mixed approach. Every region has its own needs and identity and it is important to work within this.

The Association of Women’s Solicitors functions through regional groups in many local areas including the major conurbations as well as groups covering wider geographical areas with more dispersed populations.

 

We would be happy to work in partnership in the regions on any local initiatives. We would further welcome the opportunity to have regional forums in conjunction with our regional groups to put forward new initiatives on an ongoing basis.

ii. 
Is the mixed approach – contracts, partnerships and co-location – an appropriate way to develop the CEHR’s regional presence?

 

It is important that it is noted the National Assembly for Wales have tackled equality issues as an integral part of their policymaking and legislative approach, especially in the way in which devolved public services are delivered (Government of Wales Act 1998). The AWS is a member of the Law Society of England and Wales. 

 

Hence the CEHR will have to have a proportionate Welsh presence to reflect the Welsh interest in equality – the CEHR will presumably assist the EOC of the National Assembly to ensure that the Assembly Government adopts a coherent approach to meeting its equality commitments. We have several regional groups in Wales.

 

 

6. Are there any particular points you wish to make specific to the   

    involvement of women in the CEHR?

Although we understand and welcome the suggestion that Board members are not on the whole appointed to represent the narrow interests of any particular constituency we feel that it is essential that all potential constituencies are considered. We would therefore expect to see the appointment of a substantial proportion of female Board members with adequate representation form the voluntary and private sectors. This would give women confidence that their interests are being adequately considered.

We welcome the emphasis on independence. The Board will be addressing the concerns of a very diverse group of interests – in effect those of everybody other than arguably fit white males between the ages of 25 and 45 – and will be attempting to hold the ring when deciding what interests to pursue. It is essential that the Board is strong enough to resist pressure to make “bad law” by coming to decisions of general application when the circumstances of the individual or individuals for whom the decisions are made are dictated by specific or unique circumstances. 

It is essential that the new CEHR is adequately funded to ensure that the best people are appointed or recruited and that Board members are not deterred from taking up their positions because they cannot afford to.  

While we understand that some stakeholders may need special recognition we consider that it the CEHR Board is to fulfil its remit that board members will not be “made up of separate champions for each of the equality areas and human rights,” that great care must be taken with the approach set out in paragraphs 5.10 and 5.11 which appear to be addressing the needs of particular constituencies rather than the area of Equality and Human Rights as a whole. We note for example that there is no entrenched requirement that a woman be appointed to the Board despite women constituting 50% of the population. 

We as an organisation are entirely sympathetic but we feel that this sort of approach is exercising an element of positive discrimination which could be counter-productive. It should not be left to only one person to stand up for the rights and requirements of the disabled. It is something that all Board members should have in mind, and their ability to consider the interests of other stakeholders who might be discriminated against should be one of the criteria for their appointment. 
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