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COHABITATION :  THE FINANCIAL CONSEQUENCES OF RELATIONSHIP BREAKDOWN

RESPONSE FROM THE ASSOCIATION OF WOMEN SOLICITORS
INTRODUCTION
The Association of Women Solicitors (“AWS”) is one of the 13 official groups of the Law Society and membership is open to any women solicitor or trainee who is a Law Society or associate member.  It represents women solicitors throughout the profession, and there are presently just over 47,000 women on the roll.  The AWS aims to articulate and represent the views of women solicitors, promote women’s interests in the professions, campaign on issues important to women and actively oppose discrimination against women in the profession.

Broadly speaking the AWS welcomes the Consultation Paper and believes that the time is right for law reform in this area for the following reasons:
A
There is a growing acceptance of couples who do not marry in the general population. The British Social Attitudes survey 2000 found that 67% agreed that it was “all right” for a couple to live together without getting married, and it is expected that more people will share this view in the future.
 The Church of England appears to accept cohabitation and that there should be a change in the legal status of cohabitants
.
B
The numbers of cohabitees and their families are already significant
. Projections for the future suggest that the number of cohabitees will continue to increase (having increased by 67% in the 10 years from 1991 to 2001
).  By 2031 the number of cohabiting couples is likely to have nearly doubled to 4 million
. It is also expected that more cohabiting couples will have children, and that the elderly cohabiting population will expand at a far greater rate
, with the knock on effect that cohabiting couples may stay together longer
. At the same time the trend is for less people to choose to marry. Those who do, tend to marry later in life
 and often after a period of cohabitation
.

C
Cohabitees are already recognised as the equivalent of married couples in certain areas of the law such as social security e.g. cohabitees cannot claim certain employment and housing benefits because it is expected that they will support each other financially in the same way as married couples.
D
It appears that many cohabiting couples think of themselves as being in relationships analogous to marriage:  59% of cohabitants believe in the myth of the common law spouse
 and 75% of cohabiting couples expect to marry each other
. Some couples even go through a religious marriage ceremony, but are not aware that this does not automatically confer the legal status of marriage, and that a civil ceremony is also necessary. 

E
The current law is not satisfactory, in particular for women like Mrs Burns who brought up children, but made no significant direct financial contribution during her long term relationship with the children’s father, and as a result received next to nothing when their relationship ended.
The proposed legislation will improve the situation for women, who have stepped off the career ladder, temporarily or permanently, in order to bring up children. But the AWS would like to highlight in particular the following points for consideration:

1 One of the difficulties in this area is that there is no common definition of cohabitation which makes the situation confusing for couples and advisors, e.g. for social security a couple may be treated the same as a married couple, but if they separate they are treated differently. A single definition and treatment of cohabitees across the legal spectrum would clarify the situation for all, as has been achieved with Civil Partnerships.
2 Following on from 1 above, it will also be necessary to consider the effect of a change of status for cohabitants in other areas of law such as Housing and Immigration.
3 Financial and non-financial contributions should be regarded equally, particularly when it comes to non-financial contributions such as bringing up children.  Therefore we would be concerned if too strict reliance was placed on economic factors alone, and propose that scope for taking account of the personal nature of the relationship is factored in by reference to all the relevant circumstances of the case, with any child’s welfare a priority.
4 The future impact of EU law, which may mean a new scheme for married and unmarried couples based on fixed rules throughout the EU.  

PART 5 : EVALUATING THE CASE FOR REFORM                   
8.4 We provisionally reject the view that any new remedies providing financial relief and separation should attach to a new legal status to which cohabiting couples can “opt in” by registration.   Do consultees agree? 

Yes, we agree. As experienced family law practitioners, we find that almost all cohabitees are unaware of their true legal position on separation, until their relationship ends. Many couples still believe in the myth of the common law spouse and therefore would be unlikely to opt-in as they will not see the need, unless awareness of the true legal position is raised.  We await with interest the outcome of the studies on the impact of the livingtogether website, which we rate highly.  But even if awareness is raised, we question whether people will take the necessary action to protect their legal rights.  The experience with wills and pre-marital agreements is that people are unwilling or unable to do so in many cases and often the cases where this protection is most needed.
[Paragraph 3.13]
8.5
We provisionally propose that any new statutory scheme providing financial relief on separation should be available only between “eligible cohabitants”, unless the parties have agreed that neither shall apply for those remedies by way of an “opt-out agreement”.  Do consultants agree?

Yes, we agree.


[Paragraph 3.14]

8.6
We invite the views of consultees on whether any legislative definition of those eligible to apply as cohabitants for financial relief on separation should be expressed by analogy to marriage and civil partnership, or in other terms.
We believe that any legislative definition of cohabitants should be by analogy to marriage for the following reasons:

A
It appears that many cohabiting couples think of themselves as being in relationships

analogous to marriage:  59% of cohabitants believe in the myth of the common law spouse
, 75% of cohabiting couples expect to marry each other
, 42% of births are outside marriage
 and  76.4% of cohabitees jointly register the birth of their child
.  Some couples may actually have gone through a religious marriage ceremony, but may not be aware that this does not automatically confer the legal status of marriage, and that a civil ceremony may also be necessary. 

B
There is a growing acceptance of couples who do not marry in the general population. The British Social Attitudes survey 2000 found that 67% agreed that it was “all right” for a couple to live together without getting married, and it is expected that more people will share this view in the future.
 The Church of England appears to accept cohabitation and that there should be a change in the legal status of cohabitants
.
C
Cohabitees are already recognised as the equivalent of married couples in certain areas of the law such as social security e.g. cohabitees cannot claim certain employment and housing benefits because it is expected that they will support each other financially in the same way as married couples.
E
Projections for the future suggest that the number of cohabitees will continue to increase (having increased by 67% in the 10 years from 1991 to 2001
).  By 2031 the number of cohabiting couples is likely to have nearly doubled to 4 million
. It is also expected that more cohabiting couples will have children, and that the elderly cohabiting population will expand at a far greater rate
, with the knock on effect that cohabiting couples may stay together longer
. At the same time the trend is for less people to choose to marry. Those who do, tend to marry later in life
 and often after a period of cohabitation
.
[Paragraph 3.24]

8.7 We provisionally propose that any legislative definition of those eligible to apply should expressly require that the parties shared a joint household.   Do consultees agree?

Yes, we agree.


[Paragraph 3.30]

8.8 We provisionally propose that any legislative definition of those eligible to apply should include an express, non-exhaustive checklist of factors to which the court would have regard in determining whether a couple were cohabiting.  Do consultees agree?

Yes, we agree.


[Paragraph 3.31]

8.9 We invite the views of consultees on the factors that they consider should be included in such a statutory checklist.

In general we agree that the domestic statutory checklist used in social security law referred to at paragraph 9.44 of this consultation paper is a good basis, but have two concerns:

i) A sexual relationship should not be a requirement, because the statistics in this paper show that a significant proportion of cohabitees are older couples for whom a sexual relationship may not be fundamental to their relationship.  We are also aware that there is no requirement for an ongoing sexual relationship for married couples under the present law.

ii) The checklist must be flexible enough to cover cultural differences in defining relationships.
[Paragraph 3.32]
8.10 We consider that cohabitants who are by law the parents of a child born before, during or following their cohabitation ought to be automatically eligible to apply for remedies under any new scheme on separation.  Do consultees agree?

Yes, we agree, as long as the parents are also the biological parents of the child.
[Paragraph 3.52]

8.11 We invite the views of consultees on whether cohabitants with a child who is not the child by law of both parties ought to be eligible regardless of the length of their relationship, and if so, in what circumstances.

Yes, if the child has been treated as a “child of the family” by the cohabitants. Child of the family is already a well established concept in family law and could be extended to cover the child of cohabiting couples (section 105 of Children Act 1989).
Section 25(4) Matrimonial Causes Act 1973 could also be used as a template and states that the court shall have regard to the following:

i
whether that party assumed any responsibility for the child’s maintenance, and, if so, to the extent to which, and the basis upon which, that party assumed such responsibility and to the length of time for which that party discharged such responsibility;
ii
whether in assuming and discharging such responsibility that party did so knowing that the child was not his or her own;
iii
the liability of any other person to maintain the child.
[Paragraph 3.53]

8.12 We invite the views of consultees on:

(1) whether parties who do not have a relevant child should have lived together as cohabitants for a specified minimum duration before they are eligible to apply for financial relief on separation (“a minimum duration requirement”);

(2) how any such minimum duration requirement should be selected; and

(3) how long any such minimum duration requirement should be.

We do not agree with any of the above.  We are concerned that there is an inherent difficulty in measuring when cohabitation starts, and that there will always be unfairness for those who miss any such arbitrary cut off point by a day, week or even a year.
[Paragraph 3.54]

8.13 We provisionally reject the view that the substantive law governing financial relief between spouses on divorce (Part II of the Matrimonial Causes Act 1973) should be extended to cohabitants on separation.   Do consultees agree?
In an ideal world we would like to see the same substantive law for spouses as for long term committed cohabitees. But recognise that cohabitees have not made an active choice to have their relationship recognised in a formal way, such as those who to marry, or form a civil partnership. In the future, particularly if the current trends continue, it may be more difficult to justify any different treatment for cohabitees, and, by extension, their children.
[Paragraph 3.65]
8.14 We provisionally propose that in granting financial relief to cohabitants on separation, the courts should have available to them the following menu of orders:

(1) periodical payments, secured and unsecured;

(2) lump sum payments, including by instalment;

(3) property adjustment;

(4) property settlement;

(5) orders for sale;

(6) pension sharing; and 

(7) interim payments ordered on account pending a full trial or final settlement.

Do consultees agree?


Yes, we agree.


[Paragraph 3.66]
8.15 We provisionally reject the view that any new scheme should take effect by reference to fixed rules for property division.  Instead, we provisionally propose that the Courts should exercise a discretion structured by principles which determine the basis on which relief, if any, is to be granted on separation.  Do consultees agree?

Yes, we agree for the moment.
But, we note that financial provision for married couples appears to be moving towards fixed shares
 as is the case in much of the rest of Europe 

We are also aware of the growing importance of EU law in family matters and that most EU countries have some form of fixed rules for property division for both spouses and cohabitees.  We await the outcome of the current EU Green Paper on Conflict of Law in Matters Concerning Matrimonial Property Regimes which looks at property law for married and unmarried couples throughout the EU (www.europa.eu).  

At present it seems that we are moving towards harmonisation of Family Law within the EU based on fixed rules for property division for both married and unmarried couples.  Although harmonisation is unlikely for many years, it may be better to base any new scheme for unmarried couples on fixed rules as they appear to be the future for both for married and unmarried couples throughout the EU.
 [Paragraph 3.75

8.16 We invite the views of consultees on the principles which should justify and quantify awards of financial relief between cohabitants on separation.
We consider that the statutory checklist set out at Section 25 of Matrimonial Causes Act 1973 already in use for married couples would be a good template. This has been in place and used successfully for over 30 years in deciding financial relief following the end of relationships.

In particular we consider that it is important that the individual nature of all relationships is taken into account and therefore that there is scope for discretion based on the circumstances of the individual case.

The Section 25 Matrimonial Causes Act 1973 check list is as follows:

(1) all the circumstances of the case, first consideration being given to the welfare of any child of the family who has not attained the age of eighteen.

i. the income, earning capacity, property and other financial resources which each of the parties to the marriage has or is likely to have in the foreseeable future, including in the case of earning capacity any increase in that capacity which it would in the opinion of the court be reasonable to expect a party to the marriage to take steps to acquire;
ii. the financial needs, obligations and responsibilities which each of the parties to the marriage has or is likely to have in the foreseeable future;
iii. the standard of living enjoyed by the family before the breakdown of the marriage;
iv. the age of each party to the marriage and the duration of the marriage;
v. any physical or mental disability of either of the parties to the marriage;
vi. the contributions which each of the parties has made or is likely in the foreseeable future to make to the welfare of the family, including any contribution by looking after the home or caring for the family;
vii. the conduct of each of the parties, if that conduct is such that it would in the opinion of the court be inequitable to disregard it;
viii. in the case of proceedings for divorce or nullity of marriage, the value to each of the parties to the marriage of any benefit which, by reason of the dissolution or annulment of the marriage, that party will lose the chance of acquiring.

 [Paragraph 3.137]

8.17 We consider that the mere fact that one party has financial or other material needs should not in itself justify the grant of financial relief from the other party on separation.  Do consultees agree?

We would be concerned if needs and financial resources were not considered at all when financial relief was granted as this could lead to inequalities, which are likely to have a greater  impact on women.
If financial relief is solely based on financial benefit or disadvantage, when a parent suffers financial disadvantage by giving up their career to stay at home to look after the couples’ children, their work in the home could be valued solely by their previous career e.g. the financial disadvantage will be greater if they gave up a career as a well paid banker, than if they used to stack shelves in a supermarket.  
This could mean that work caring for children in the home will be valued according to the parent’s previous career, rather than being given an equal value to any financial contribution made by the other parent.

It could also lead to a discrepancy in the standard of living between a wealthy parent, and a parent who gave up a low income career to look after their children. Such discrepancies are not considered to be helpful for children.
Women still undertake the majority of childcare work in the home and are still paid less than men.  If needs and resources are not taken into account at all, the criteria are solely financial, and essentially based on previous careers, then women are more likely to receive less financial relief and continue to be vulnerable and disadvantaged by the legal system.
 [Paragraph 3.138]

8.18 We consider that, in determining whether to grant relief and, if so, what the relief should be, the court should have regard to whether, and to what extent, either party’s economic position following separation (in terms of capital, income or earning capacity) was:

(1) improved by the retention of some economic benefit arising from contributions made by the other party during the relationship (“economic advantage”); or

(2) impaired by economic sacrifices made as a result of that party’s contributions to the relationship, or as a result of continuing child-care responsibilities following separation (“economic disadvantage”).

Do consultees agree?

In general yes. This seems a fair way of dealing with potential claims and ensures that cohabitants are not treated in the same way as married couples or civil partners, which may offend some sections of the public. This method of granting relief also restricts claims so that not all cohabitants can apply as a matter of course and yet claims with merit can be dealt with whatever the length of the relationship. 
But, we believe that needs should also be taken into account as explained above. One way of doing this would be to allow greater discretion by including a requirement to consider:
all the circumstances of the case, first consideration being given to the welfare of any child of the family who has not attained the age of eighteen
.
As practitioners, our experience of the difficulties with the current legislation for cohabitees is that its reliance on strict property law does not allow for any consideration of the non-financial contributions that couples make when they live together, particularly when they have children.  We are concerned that if this is replaced by a strict reliance on purely economic factors any future Mrs Burns may not be in a stronger position than they are now. After all, Mrs Burns did not give up a successful career to keep house and look after the children, and her children were grown up when her relationship with Mr Burns ended, therefore her economic loss in strict terms would be small.
8.19 We invite the views of consultees on the factors to which the court should have regard when considering the justification for, and quantum of any financial relief to be granted in accordance with the principles of economic advantage and economic disadvantage.

Factors should include financial contributions, contribution by bringing up children of the couple and other relevant children, support to other cohabitant’s work or business, where these contributions have given economic advantage to the cohabitant. 

Factors to show economic disadvantage should include sacrifices such as having career breaks to care for children or others, reduction in ability to develop career or pension prospects, giving up accommodation for sake of being a cohabitant.

We do not think the parties “needs” should be the sole reason for the awards or that there should be an equal division of assets, but do believe that parties financial and non-financial contributions should be regarded equally, particularly when it comes to non-financial contributions such as bringing up children.  
8.20
We invite the views of consultees on whether a new scheme for financial relief between cohabitants should include a power to make awards in appropriate cases to assist the party with whom any relevant children will principally live following separation with the costs of child care.
Yes, provided care is taken to ensure it meshes with the provisions of Child Support Agency (and whatever replaces it), the benefits and tax credits systems and does not further complicate them. Any child care costs should be payable in addition to the other schemes mentioned.

We also note that the provisional proposals include periodical payments, and these could include payments to assist with child care. Otherwise, there is a risk of creating an artificial divide between, for example, cost of housing for the child, and cost of housing for the parent with whom the child lives.
8.21       We invite the views of consultees on whether awards should only be made where it would be
 substantially or manifestly unfair not to do so.

It is appropriate for there to be a third filter to deter hopeless claims being launched. We prefer the phrase “substantially unfair” and think “manifestly unfair” is too strong a test and would not be met in many cases where it would be right to make an award. As an alternative the test could be whether “significant economic advantage or disadvantage” has been found. This is perhaps a lower threshold but gives the court discretion to award relief where appropriate.

8.22      We consider that parties conduct should not be taken into account in considering claims for
financial relief on separation save where that conduct relates to litigation or financial 

misconduct, or where it would otherwise be inequitable to disregard it. Do consultees agree?

Litigation and financial misconduct should be taken into account. We think that if there has been a course conduct of domestic abuse in a relationship
 that should be brought to the attention of the court. Perhaps there could be reference to it being inequitable to disregard domestic abuse if it has been present in the relationship. The reasoning behind this is that the sufferer of domestic abuse will have suffered disadvantage in the relationship. This may or may not result in economic disadvantage but domestic abuse is so unacceptable to society there could perhaps be a financial consequence in appropriate cases. This may not increase the number of cases but helps society express abhorrence of domestic abuse, and may in the long term help reduce it.

8.23      We consider that, having determined that some remedy is justified and calculated its quantum 
in accordance with the principles outlined above, the court should have regard, in particular, to the following factors when deciding what order(s) to make:
(1) the needs of both parties and any children living with them; and

(2) the extent and nature of the financial resources which each party has or is likely to have in the foreseeable future.
Do consultees agree?

Yes. This is a simpler formula than for married couples and civil partners and is appropriate to ensure the court has the appropriate discretion to make suitable awards where there are the financial resources available.

8.24      We invite the views of consultees on the weight to be attached to the clean break principle 
between cohabitants. In particular, how should the clean break principle relate to the operation of the substantive principles otherwise determining the award that should be made?

It is more important to try and achieve a clean break between cohabitants than married couples and civil partners as they have not given the same level of formal and public commitment. It may not always be possible, particularly where there are children to be considered.

8.25      We invite the views of consultees on the examples set out in part 4. In particular, we invite 

consultees to indicate in which of the examples they consider that financial relief should or should not be available, and why?

Example 1 – relief should be given as there are two children to consider and A is in a substantially more secure financial position than B. B has suffered economic disadvantage because of the joint decisions of the couple in relation to caring for the children. B’s financial security has been permanently affected as her career has not progressed while A’s has.

Example 1A – relief should be given because of the economic imbalance between the couple. It may not be possible for there to be a clean break in this scenario depending on the value of the assets.

Example 2 – relief should not be given as there is no economic advantage or disadvantage to either C or D.

Example 3 – relief should be considered depending on the level of economic disadvantage to F and the available resources of E.

Example 4 – relief should be considered as X has been treated as a child of the family. Even though X remains with G, H has suffered economic disadvantage for the sake of the family and if resources are sufficient, taking X’s needs into account, H may have a claim.

Example 5 – no relief as J and K are on the same economic footing as they were when the relationship began. J has not provided significant child care or provided economic advantage to K.

Example 6 – relief should be given as M has suffered economic disadvantage and provided economic advantage to N and O. Joint decisions were made before M acted to her disadvantage. But query how if will be possible to show if these decisions were made jointly or enforced by one party ?
Example 7 – relief should be given as P has provided economic advantage to Q with her consent.

Example 8 – relief should not be given. No economic advantage or disadvantage to either.

Example 8A – unlikely that relief should be given as no substantial economic advantage by S to R. Both have benefited by the arrangement and neither has lost.

Example 9 – no relief as no joint decision on T giving up his job. But query how if will be possible to show if the decision was jointly or not ?
Example 10 – relief should be given as V suffered substantial economic disadvantage as a result of joint decisions. But query how if will be possible to show if these decisions were made jointly or enforced by one party ?
8.26 
We have provisionally rejected the view that cohabitants should have an automatic
entitlement to a share of their deceased cohabitant’s estate on intestacy. 
Do consultees agree?
We consider that cohabitees that are eligible for financial provision should also have an automatic entitlement to a share of their deceased cohabitant’s estate.

It is estimated that only one in three adults in the UK have made a will.  Many people do not wish to discuss or contemplate their own mortality and there are assumptions, confusion and urban myths aplenty.  If this trend continues approximately 60% of the population will die intestate.

We consider that this may also be an opportunity to update the statutory provisions relating to intestacy.  These are as laid down in The Administration of Estates Act 1925 as amended by The Intestates’ Estates Act 1952 and The Civil Partnership Act 2004.  After the surviving spouse (and now civil partner) comes issue, and then the order of priority is any surviving parent or parents, then ‘a brother or sister of the whole blood’, any issue of such brother or sister before moving on to grandparents, uncles and aunts etc.  Other than spouses or civil partners the blood tie is all hence the presence of companies whose business is tracing long lost relatives.

It has also been estimated that married couples and registered civil partnerships are in the minority, with cohabitees being over 50% of joint households.

There has also been a very strong trend towards owning real estate in the shape of flats and houses.  Although not all jointly owned property is owned by cohabitees (e.g. Parents buy with children etc) a fair proportion of it must be.  In paragraph 5.3 mention is made of property being held as joint tenants where the right of survivorship means that on the death of a joint tenant their interest passes automatically to the survivor and does not form part of the deceased’s estate.  For many years this was the more common form of joint ownership particularly between spouses.  However due to increasing property values, particularly in the South of England, many people have realised that the value of their assets means that when they die their estates will be subject to Inheritance Tax, particularly as a surviving joint tenant.  The current threshold is £285,000.  

Lately much publicity has been given to the potential saving of IHT if the joint tenancy is severed with two co-owners holding as tenants in common.  The Times highlighted this recently and reported a full post bag of people who were delighted to find a tax saving device at minimum cost “and you don’t need a solicitor for this.” We realise that we are adding conjecture to conjecture but if a number of cohabitees have severed the joint tenancy and then failed to make wills a complicated situation could arise in relation to their main asset.

Under the Intestates’ Estates Act 1925 the surviving husband or wife is entitled to require the personal representative to appropriate to their entitlement in the real and personal estate of the intestate an interest in the dwelling-house they and the deceased were resident in at the time of the deceased’s death.  We query whether an analogous right could be given to a surviving cohabite.  

8.27 
We provisionally propose that, if a new scheme for financial relief for cohabitants on 
on separation were enacted, then in relation to Inheritance (Provision for Family and Dependants) Act 1975: proposals listed at (1) to (4) should apply.
Do consultees agree?

Yes we agree with the provisional proposals in full.
8.28 
We invite views on whether the two-year minimum duration requirement currently apply to 

claims by cohabitants under the 1975 Act should be amended, particularly in relation to cohabitants with children.
We believe this should be amended so that it is consistent with the definition of cohabitee to be adopted, which is likely to mean removal of the two-year minimum duration requirement.
8.29 
We invite the views of consultees as to whether cohabitants should be entitled to opt out of 

the right to claim financial provision under the 1975 Act against their partner’s estate (whether as a cohabitant or as a dependant of their partner) in the event of their partner’s death.
We do not agree that cohabitants should be able to opt out of this, unless it is part of an overall contract opting out of financial provision generally, with all the usual safeguards of independent legal advice, disclosure, and no undue influence or pressure.
8.30 We invite the views of consultees on what qualifying criteria, if any, should be necessary for an opt-out agreement to be binding.

As a minimum it should be in writing, signed by both parties and witnessed, with each party having had independent legal advice, and free from undue influence or outside pressure. We also think it preferable that both parties should have given financial disclosure to each other for the agreement to be valid. There should be a clause confirming that the parties understand that this is a legally binding agreement and also a review clause on the birth of a child or other significant events.
8.31 We invite the view of consultees on the question of the significance, if any, to be attached to agreements which did not comply with the qualifying criteria required for agreements to be binding.

It should be possible for the agreements to be considered by a Court which would then have discretion to treat the agreement as valid or not depending on the circumstances of the agreement coming into existence and the reasons it did not otherwise comply. The courts should be slow to uphold agreements that did not comply to raise awareness of the necessity of complying. The courts need discretion to protect the vulnerable cohabitant in appropriate cases.

8.32 We invite the views as to what circumstances, if any, should permit the courts to set aside the terms of an otherwise binding opt-out agreement.

When one party is vulnerable and has clearly suffered significant economic disadvantage or has provided significant economic advantage to the other cohabitant. 

Where children have been born into the relationship and they would otherwise not be sufficiently provided for.

Where one party has misled the other about their true financial position at the time the agreement was signed, or there has been duress or undue influence on one party to sign the agreement.
8.33 We invite the views of consultees on how the court should proceed where an otherwise binding opt-out agreement has been set aside.

In the same way as if there were no opt-out agreement unless the court can be satisfied that it understands the parties true intentions at the time of the “agreement”, in which case those intentions could be ordered.

8.34 We invite the views of consultees on the use of model agreements and how they should be drafted.

These could be useful to provide a framework for couples to consider their options. They could provide useful prompts but should indicate that it is a binding legal document and it is best to have individual legal advice before signing it. They should particularly advise that each party should disclose their financial position and that failure to do so may invalidate the agreement. There should be a warning that the birth of a child may also override the agreement and that the couple should review the agreement if a child is born.

Model agreements should not be the only document available to the couple. They should be able to write their own opt-out agreements if they wish provided the minimum requirements are met. This is similar to the drafting of Wills in England and Wales where the individual can say what they like provided the Will is in writing, signed and properly witnessed.

8.35 We provisionally propose that legislation should provide (for the avoidance of doubt) that, in so far as a cohabitation contract deals with the financial or property relationship of the parties, it is not contrary to public policy. Do consultees agree?

Yes. If this is not included it will undermine the aim of the legislation. We believe that they should be legally binding if the correct procedure is followed.
8.36 We provisionally propose that claims by cohabitants under our proposed scheme for financial relief on separation should be treated as family proceedings, and the promulgation of rules should be referred the Family Procedure Rule Committee. Do consultees agree?

Yes, the principles and culture of the courts and lawyers used in other family proceedings are appropriate in these matters. Civil proceedings are perhaps too formal and inflexible for use in these circumstances.  Any proceedings were children are involved should always be dealt with as family proceedings.
8.37 Subject to any reforms to the court structure as it applies to family cases, we provisionally propose that claims under a new scheme for financial relief on separation should be heard in the County Court or the High Court. Do consultees agree?

Yes, the District Judges in County Courts regularly deal with the financial consequences of relationship breakdown and already have the expertise and training to make just decisions and exercise discretion where appropriate. If the family courts become more unified then it should be District Judges making the decision on which court should deal with the case. If they were to be dealt with in the family proceedings court, the magistrates would need training and experience to be able to make consistent and fair decisions.

8.38 We provisionally propose that claims under a new statutory scheme should be brought within one year of the parties’ separation. Do consultees agree?

We agree that it is more important when a cohabitation comes to an end, than when a marriage does, that the parties resolve any outstanding issues promptly and are able to move on. Particularly if the cohabitation has been for a short period of time and they have not given the same level of commitment to each other as married couples and civil partners have in their relationships.

But we are concerned that:

i
one year may be too short period of time for those who have been in long term committed relationships, 
ii
it is common for people to be extremely upset for at least a year after the end of a relationship, which may mean they are not able to manage proceedings, e.g. if they have left an abusive or controlling relationship, or are clinically depressed,
iii
it will be difficult to determine the date of separation and this could result in undesirable satellite litigation over when the relationship ended,
iv
it will encourage couples to litigate quickly and discourage them from trying alternative dispute resolution methods such as mediation and collaborative law.

8.39 We invite the views of consultees as to whether:

(1) the time period for making a claim should be extended to one year from the birth of a child of the cohabitants where, at the time of separation, the applicant is pregnant by the respondent;

(2) There should be a general discretion vested in the court to extend the time period for making a claim in exceptional circumstances.

We agree with both suggestions. 

If a child is imminent the parties need extra time to decide on the implications of their separation and the effect of the birth on their respective financial positions.

The second limb should apply to ensure the court has full discretion to protect the vulnerable in exceptional circumstances. It may be appropriate for it to be necessary to apply for leave to make an application out of time as a preliminary step in any proceedings to ensure that respondents are not incurring high costs in claims with no merit. 

THE ASSOCIATION OF WOMEN SOLICITORS
� paragraph 2.46-2.47 of this Consultation Paper


� “Responding to recommendations from the Law Commission, the Church said it wanted to uphold the ideal of marriage but that there was a strong biblical precedent for protecting the vulnerable” from Church backs legal rights for parents who live in sin, article in Daily Telegraph by Jonathan Petre 11/10/2006.





� 42% of births are outside marriage (Office of National Statistics figures for 2004 quoted at paragraph 2.8 of this Consultation Paper) with the majority of these couples (76.4%) jointly registering the birth of their child (Office of National Statistics, Birth Statistics Series FM1 no 33 (2005) table 3.10)


� 1991 and 2001 Census statistics quoted at paragraph 2.5 of this Consultation Paper


� Government Actuary’s Department projections quoted at paragraph 2.48 of this Consultation Paper


� paragraphs 2.49 and 2.50 of this Consultation Paper


� paragraph 2.43 of this Consultation Paper


� paragraphs 2.10 to 2.13 of this Consultation Paper


� The statistics from paragraphs 2.31 to 2.33 of this Consultation Paper suggest that around 80% of couples cohabit before marrying, and 60% of cohabiting couples marry. 


� British Social Attitudes Survey for 2000, and also other studies usefully referred to at paragraph 3.1 of this Consultation Paper show various statistics that also point to confusion as to the difference between cohabitation and marriage.


� British Household Panel Survey data for 1998, J Ermisch Personal Relationships and Marriage Expectations (2000) University of Essex


� British Social Attitudes Survey for 2000, and also other studies usefully referred to at paragraph 3.1 of this Consultation Paper show various statistics that also point to confusion as to the difference between cohabitation and marriage.


� British Household Panel Survey data for 1998, J Ermisch Personal Relationships and Marriage Expectations (2000) University of Essex


� Office of National Statistics figures for 2004 quoted at paragraph 2.8 of this Consultation Paper


� Office of National Statistics, Birth Statistics Series FM1 no 33 (2005) table 3.10


� paragraph 2.46-2.47 of this Consultation Paper


� “Responding to recommendations from the Law Commission, the Church said it wanted to uphold the ideal of marriage but that there was a strong biblical precedent for protecting the vulnerable” from Church backs legal rights for parents who live in sin, article in Daily Telegraph by Jonathan Petre 11/10/2006.





� 1991 and 2001 Census statistics quoted at paragraph 2.5 of this Consultation Paper


� Government Actuary’s Department projections quoted at paragraph 2.48 of this Consultation Paper


� paragraphs 2.49 and 2.50 of this Consultation Paper


� paragraph 2.43 of this Consultation Paper


� paragraphs 2.10 to 2.13 of this Consultation Paper


� The statistics from paragraphs 2.31 to 2.33 of this Consultation Paper suggest that around 80% of couples cohabit before marrying, and 60% of cohabiting couples marry. 


� 50% has been the starting point for division of assets on divorce since WHITE v WHITE [2000] 2 FLR 981, HL. Concepts of matrimonial and non-matrimonial property were considered further in MILLER v MILLER; MCFARLANE v MACFARLANE [2006] UKHL 24


[2006] 1 FLR 1186





� 25(1) of the Matrimonial Causes Act 1973





� By this we mean ongoing domestic abuse, not just a single incident, as sadly these are quite common, particularly at the end of relationships.
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