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Please see below detailed response to questions 4,10,11,12,16,19.27 and 28.

Please see attached sheet for responses to all other questions.
QUESTION 4
Financial disclosure and legal advice are the standard requirements for agreements within family law, and for most legally binding documents.

QUESTION 10
The court’s first concern should be the needs of the couple and any children. Any remaining assets should be divided in reference to the list of factors proposed, but the couples’ financial and non-financial contributions should also be considered.

QUESTION 11

The needs of any children should be considered a priority when the courts consider financial relief. Children of married and unmarried parents should be treated the same. In particular, they should receive the same financial support from both parents, regardless of whether their parents are married or cohabiting.
QUESTION 12

The limitation period of 1 year is too short and should be increased to a minimum of 2 years for the following reasons:
1
It does not allow couples time to explore alternative dispute resolution options (“ADR”) before starting court proceedings.
2 The breakdown of relationship is a difficult time for couples.  The most vulnerable party may not have the emotional or financial resources to start court proceedings within this short period of time.  

3 In Scotland there have already been difficulties with a 1 year limitation period. Many people are unaware of the new law and as a result many thousands of people may be losing out
. 
QUESTION 16

If cohabitants have ceased to live together for 1 year before death, they should only be able to make financial claims on death if they had to separate for heath reasons e.g. their partner moved to a nursing home or hospice.
QUESTION 19
Cohabitees are already recognised as the equivalent of married couples in certain areas of the law such as social security.
There is a growing acceptance of couples that do not marry in the general population. The British Social Attitudes Survey Report 2008 found that 66% agreed that there was little difference between those couples that married or lived together and broadly “marriage was held as an ideal by some, but cohabitation was seen as equivalent in social/everyday terms”.

QUESTION 27

The Bill should be restricted to relatives that care for each other and those in financial need e.g. a child looking after an elderly parent who has given up a career. Otherwise this may be seen as a tax loophole.
QUESTION 28
The Association of Women Solicitors (AWS) is a recognised group of the Law Society, with over 18,000 members, and represents women solicitors throughout the profession. 
Membership is not automatic upon qualification as a solicitor, but is open to any woman solicitor or trainee who is a Law Society member or associate member.
The AWS aims to be the essential national network helping to promote the potential and success of each women solicitor at every stage of her career. The AWS strives to:

· articulate and represent the views of women solicitors; 

· promote women’s interests in the profession; 

· campaign on issues important to women solicitors; and 

· actively oppose discrimination against women solicitors. 

The AWS welcomes the Consultation Paper and believes that the time is right for law reform in this area for the following reasons:

A
There is a growing acceptance of couples that do not marry in the general population. The British Social Attitudes Survey Report 2008 found that 66% agreed that there was little difference between those couples that married or lived together and broadly “marriage was held as an ideal by some, but cohabitation was seen as equivalent in social/everyday terms”.
 The Church of England appears to accept cohabitation and that there should be a change in the legal status of cohabitants
.
B
The numbers of cohabitees and their families are already significant and growing. The trend is for less people to choose to marry: 25% of adults under 60 are cohabiting, 43% of births are now outside marriage compared to just 12% in 1980
. 

C
Cohabitees are already recognised as the equivalent of married couples in certain areas of the law such as social security e.g. cohabitees cannot claim certain employment and housing benefits because it is expected that they will support each other financially in the same way as married couples.
D
Many cohabiting couples think of themselves as being in relationships analogous to marriage and believe that they have greater legal protection than is the case.  59% of cohabitants believe in the myth of the common law spouse
 and 75% of cohabiting couples expect to marry each other
. Some couples even go through a religious marriage ceremony, but are not aware that this does not automatically confer the legal status of marriage, and that a civil ceremony may also be necessary. Despite considerable media coverage and the Living Together Campaign by DCA (now MoJ) the majority of people still believe in the myth of the common law spouse. Only 38% correctly identified it as a myth in 2006, just 1% more than in 2000 before the campaign
.  Even in Scotland, where the law has changed for cohabitants, many still do not understand their new rights and there is concern that vulnerable cohabitants are failing to make financial claims within the 1 year limitation period
.
E
The current law in England and Wales is not satisfactory, in particular for women or men who give up careers to bring up children, but make no significant direct financial contribution. Even following a long-term relationship, they will receive next to nothing if their relationship ends, and, like Mrs Burns, find themselves without a home, income or pension
. The reality is that women are more likely to be in this position as they still carry out the majority of household and childcare work in the home
.

F
Even for those who do not give up their careers to care for children, the current law in England and Wales is less than satisfactory for many women. Increasingly both parents work, but women are still more likely to juggle their careers with caring and household duties. When both parents work, “men’s involvement in the labour in the home has not increased in line with women’s increased involvement in paid employment” 
. Whatever the reason, it is also clear that men are still paid more than women for the same work
. The current law’s reliance on financial contribution, results in women being placed in a difficult and often vulnerable position, as their non-financial contributions to a relationship are not given equal value.

The proposed legislation will improve the situation for women, who have stepped off the career ladder, temporarily or permanently, in order to bring up children. But the AWS would like to highlight in particular the following points for consideration:

1 One of the difficulties in this area is that there is no common definition of cohabitation which makes the situation confusing for couples and advisors, e.g. for social security a couple may be treated the same as a married couple, but if they separate they are treated differently. A single definition and treatment of cohabitees across the legal spectrum would clarify the situation for all, as has been achieved with Civil Partnerships. It will also be necessary to consider the effect of a change of status for cohabitants in other areas of law such as Housing and Immigration.

2 Financial and non-financial contributions should be regarded equally, particularly when it comes to non-financial contributions such as bringing up children.  We would be concerned if much reliance was placed on economic factors alone, and propose that scope for taking account of the personal nature of the relationship is factored in by reference to all the relevant circumstances of the case, with any child’s welfare a priority.

3 If early concerns from Scottish lawyers are bourn out, the new Scottish law for cohabitants is not a good model because it will not deliver financial support for women who have given up their careers to look after children and many people will fail to bring claims due to lack of knowledge and the short 1 year limitation period. The Family Law (Scotland) Act 2006) was brought into force in Scotland on 4 May 2006 but Scottish lawyers believe “the provisions of the Act are so limited that they simply will not correct the very inequities that it was designed to deal with.”

a. Scottish lawyers have commented that “It will not go unnoticed that the [first opinion of the Court of Session in Scotland resulted in an award that was] quite low and raises questions of affordability for separated cohabitants when assessing the risk of pursing their claim against the costs of the process of doing so.”
.  This couple had lived together for 8 years and have two children aged 9 and 6.  The woman argued that she had been disadvantaged by giving up her full-time job (with pension rights and possible advancement) and had the ongoing burden of childcare.  She claimed £70,000, but was awarded £14,460.  
b. “The problem is that the general public in Scotland do not appear to be aware of their rights, and so unfortunately many thousands of people may be losing out. 
”.
� “Splitting couples pay price for being unaware of the law” article in Scotsman on Sunday on 2/3/08 by Sarah McGregor http://scotlandonsunday.scotsman.com/12702/Sarah-McGregor-Splitting-couples-pay.3834130.jp 








� Figures from British Social Attitudes Report published January 2008 and quote from National Centre for Social Research Seminar “Attitudes to Marriage and Cohabitation. Findings from British Social Attitudes 24th Report” 


� See footnote 2


� “Responding to recommendations from the Law Commission, the Church said it wanted to uphold the ideal of marriage but that there was a strong biblical precedent for protecting the vulnerable” from “Church Backs Legal Rights for Parents who Live in Sin”, article in Daily Telegraph on 11/10/06 by Jonathan Petre. 





� See footnote2


� British Social Attitudes Survey for 2000 and other studies usefully referred to at paragraph 3.1 of the Law Commission’s Consultation Paper on Cohabitation show various statistics that also point to confusion as to the difference between cohabitation and marriage.


� British Household Panel Survey data for 1998, J Ermisch Personal Relationships and Marriage Expectations (2000) University of Essex


� See footnote 2.


� “The problem is that the general public in Scotland do not appear to be aware of their rights, and so unfortunately many thousands of people may be losing out. There is a strict deadline of one year within which to make a claim if you split up, but you have only six months if you are claiming upon your partner's death. A lack of knowledge of this law will not excuse a late claim…. If a claim is to be made then a case must be raised in court within 12 months of the date when the couple stopped living together as husband and wife. If the claim is late it does not diminish; it vanishes completely.” “Splitting couples pay price for being unaware of the law” article in Scotsman on Sunday on 2/3/08 by Sarah McGregor http://scotlandonsunday.scotsman.com/12702/Sarah-McGregor-Splitting-couples-pay.3834130.jp





� In the case of Burns v Burns [1984] Ch 317 CA, Mrs Burns lived with her partner for 19 years and brought up their 3 children. When they separated she was not entitled to any financial support from Mr Burns. Also see Law Commission’s Consultation Paper on Cohabitation 2006and their evaluation of the current law 


� See footnote 2


� See footnote 2


� For example a recent Law Society Survey found that male solicitors earn on average £19,000 more than female. AWS press release at http://www.womensolicitors.org.uk/assets/downloads/AWS_and_Law_Society_joining_forces_to_address_pay_inequalities_for_women.pdf


� “Co-habits die hard when courts have to decide on an equitable split settlement” Monday article in The Scotsman. on 18/8/08 by Fiona Duncan in http://thescotsman.scotsman.com/comment?articleid=4399275





� “First findings on financial costs of separating cohabitants concentrates on contributions” article in The Scotsman on 8/11/08 by Leonard Mair http://thescotsman.scotsman.com/business/First-findings-on-financial-costs.4467006.jp





� See footnote 1






