Response by the Association of Women Solicitors to Lord Hunt's Review of the Regulation of Law Firms

The Association of Women Solicitors (AWS) is a recognised group of The Law Society of England and Wales. We have an agreement with The Law Society to provide representation for women solicitors within the profession and we receive an annual grant from The Law Society to do so.  We have an opt-in membership of over 17,000 and we thus represent a large number of solicitors who work in a variety of different practices.  We have members who are partners and assistants in small, medium and large firms and many work in-house and advise local and central government.

The AWS has read Lord Hunt's Call for Evidence with interest and makes representation in respect of two questions:
1. Is the career of a solicitor accessible to all, regardless of background, gender, 
ethnic origin and sexual orientation; and

2. Should the same rules and approach to compliance apply to all firms, or should 
account be take of this size, degree of specialism and/or the characteristics of their clients.

It should be noted that in preparing this response the AWS has had the benefit of contributing to and reviewing a draft response from The Law Society of England and Wales.  (Please note we have not seen the final Law Society response.)  The AWS is disappointed to note that many of its recommendations were not accepted by The Law Society
1. Is the career of solicitor accessible to all, regardless of background, gender, ethnic origin and sexual orientation? 

Entry into the profession is accessible; however work still needs to be done in respect of ensuring that there is effective access to all regardless of their background, gender, ethnic origin and sexual orientation. Work needs to be done to ensure that all those who might wish to enter the profession are encouraged at an early educational stage to pursue such a career. Public legal education, in the widest sense, and out-reach programmes to schools, tertiary colleges and universities are still needed to promote the profession to all those who might want to enter it. 

There is also a continuing problem concerning retention of lawyers, particularly women solicitors in the profession and their promotion to positions of responsibility in their practices e.g., partnership in private practice. Access to the profession is not simply entry to the profession, but access to the full range of career opportunities in the profession. This needs to be addressed by the SRA as regulator and, if necessary, the LSB.  
On this point we note that the Solicitors' Code of Conduct Rule 6.03 recognises this, as it states, "If you are a recognised body, a manager of a recognised body or a recognised sole practitioner, you must adopt and implement an appropriate policy for preventing discrimination and harassment and promoting equality and diversity within your firm. You must take all reasonable steps to ensure that all employees, partners, members and directors are aware of, and act in compliance with, its provisions and that it is made available to clients, the Solicitors Regulation Authority and other relevant third parties where required."  
Further, regarding the LSB we note its Business Plan where it also recognises this obligation and says, " “We will also develop the business case to make clear that ensuring the widest possible range of entrants to the profession and their fair progression means better service to the public and value to the industry.”

In respect of the role to be played by the regulator, Sections 1(b) and (f) and 3 of the Legal Services Act 2007 require the LSB to ensure that the profession is regulated so as to support the constitutional principle of the rule of law and to encourage an independent, strong, diverse and effective legal profession. It is axiomatic that the SRA as the regulatory arm of The Law Society, the front line regulator, will have to regulate the profession consistently with those regulatory objectives. 

The AWS takes the view that these regulatory objectives plus the existing requirements set out in the Solicitors' Code of Conduct and the LSB's Business Plan require positive steps to be taken to ensure that the profession is open to all and that legal practices are regulated so as to ensure that women solicitors’ career progression and terms and conditions of employment in legal practices are subject to neither direct nor indirect discrimination. The continued existence of pay inequality (starting, we believe from The Law Society's research, at trainee level) is contrary to the Equal Pay Act 1970 and is a stark example of how the profession has failed to ensure that this is the case.  Equally, another consequence of this is that the profession is not as strong, diverse or effective as it could be as women solicitors, and for that matter those from black and minority ethnic backgrounds, have not be able to take their proper place within all levels of the profession.  For example women solicitors remain under represented at senior levels of the profession despite making up the majority of new entrants into the profession.   Women also remain underrepresented in certain practice areas, particularly those areas which are rewarded more highly. 

The AWS would recommend that the SRA introduce clear regulatory provisions to ensure that such continued inequality and direct and indirect discrimination in the profession is prohibited. It should do so in order to ensure that the profession is regulated consistently with sections 1(b) and (f) of the 2007 Act. Failure by firms, recognised bodies, etc., to introduce measures to eliminate such inequality should amount to a breach of the Solicitors' Code of Conduct and be the subject of regulatory sanction. Enforcement of these provisions, in respect of pay and conditions, should be carried out, for instance, through mandatory equal pay audits: mandatory as their submission to the SRA should be required by either the Solicitors' Code of Conduct or relevant regulations governing the operation of legal practices and/or recognised bodies.

The current system has failed in respect of addressing the above equality and diversity issues.  Rule 6.03 of the Solicitors' Code of Conduct has proved inadequate for this task. This is therefore one area where we think there is a need for a more prescriptive approach.  We are hopeful that such an approach would not meet with resistance from the profession as the profession is committed to ensuring that it is diverse and affords equality of opportunity to all.   

If however the profession was not supportive of the above approach then there is an alternative which could be implemented.  If a principles-based approach is adopted then the AWS recommends that its success in ensuring an equal and diverse legal profession is subject to review on a regular basis.  At regular intervals the SRA could carry out monitoring/ benchmarking exercises to see what real improvements have been made regarding the elimination of discrimination and the equal representation of women and BME solicitors in the profession.   Where there have been little or no improvements then SRA intervention could be required.  The nature and format of this intervention would need to be decided by reference to the specific issue highlighted but the effect of the intervention, regardless of the issue, would be to ensure real improvements are made within a specified time period. 

2. Should the same rules and approach to compliance apply to all firms, or should account be taken of their size, degree of specialism and/or the characteristics of their clients? 

In respect of equality and diversity matters the AWS is not persuaded that it would be unfair and ineffective to regulate all firms in the same way.  The treatment of equality and diversity matters is not influenced by a firm's client base, type of work etc.  Accordingly we consider that the approach to all firms should be the same regarding equality and diversity matters.  
Additionally, under the LSA there is a recognition that there is a need to ensure that regulation of legal practices operates in the interest of the consumer.  Indeed this position is supported by the LSB Business Plan.  The LSB business Plan states, "We will also develop the business case to make clear that ensuring the widest possible range of entrants to the profession and their fair profession means better service to the public and value to the industry".   Ensuring measures are taken to develop a legal profession which provides equality of opportunity to all is a necessary corollary of this.  Ensuring that all firms are regulated in the same way in respect of equality and diversity matters will ensure that the vital element of public confidence, referred to in your report at paragraph 1.8, is restored.  

The AWS recognises that some of the measures it is proposing will create an additional cost burden and one which might affect disproportionately higher numbers of small and medium sized firms which are run by women and BME solicitors.  It does however hope that a solution can be found to share such additional costs and would support the introduction of a practice or formula to be determined as part of the current review which meant that this could be achieved.  
On balance however the AWS considers that the costs to businesses in not introducing such measures could be higher than the introduction of the measures themselves.  The measures the AWS are advocating make sound business sense.  In the long run if they are implemented they will hopefully lead to the introduction of improved and better practices for the treatment of equality and diversity matters which will necessarily help protect businesses against unlimited sex discrimination claims in employment tribunals and courts.  The AWS considers that regulatory best practice is one which would encompass an approach which helped ensure that law firms were not the subject of litigation because being the subject of litigation would inevitably erode public confidence in the profession.
Additionally the AWS considers that regulatory best practice is one which ensures that the legal profession complies with the rule of law and that it meets its obligation to adhere to the provisions contained in equal pay and other anti-discrimination legislation.
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