INCREASING DIVERSITY IN THE JUDICIARY

Response from the Association of Women Solicitors

Introduction

The Association of Women Solicitors (AWS) is an official group of the Law Society and membership is open to any woman solicitor or trainee who is a Law Society or Associate member.  It represents women solicitors throughout the profession, and there are presently just over 50,000 women on the Roll.  The AWS aims to articulate and represent the views of women solicitors, promote women’s interests in the profession, campaign on issues important to women solicitors and actively oppose discrimination against women in the profession.

The AWS has for a long time felt that the present judicial appointments system does not offer equal access to women and those from ethnic backgrounds or fair access to promotion to the more senior ranks of the judiciary.  For example there are still very few senior women judges in the appellate courts. The judicial establishment is still predominantly white, male and middle class and there is a strong risk of self-perpetuation i.e. male judges choosing other judges from a similar class, background or gender. Moreover the present system is still dependent on being “noticed” and being “known”.  Lawyers seeking judicial appointments who do not network (for example because of childcare responsibilities) will inevitably be at a disadvantage. The AWS therefore strongly welcomes the DCA’s proposals to increase diversity in the judiciary.

The AWS has both members with disabilities and from a wide range of ethnic backgrounds. The Group for Solicitors with Disabilities has endorsed the AWS response on disability issues raised in the consultation paper.

 
1. 
Do you consider that this Consultation Paper reflects an adequate understanding of the issues and asks the appropriate questions?

The consultation paper should be applauded for expressing the issues involved in attaining increased diversity in the judiciary with great clarity and for setting out in Appendices the statistical information required for consultees to make an adequate response. 

However, analysis of the present position is one thing and recommendations for future action are quite another. In this regard the emphasis on “merit” is somewhat of a red herring. It surely should be a sine qua non that no one should be appointed to the judiciary if he or she does not possess proven abilities. Whether it is essential that the judiciary should be made up of “the most talented and able lawyers” is another matter, and contrary to the consultation paper’s view may not be exactly what the general public wants. The general public might more readily wish empathy, sympathy, understanding of social experiences and trends and sound judgment as much as bare legal ability. 

While there is an improvement in judicial diversity figures just as there is an improvement in the diversity of the barristers’ and the solicitors’ professions, further improvement will not necessarily occur without some positive input by the DCA and the professions. 

In the case of solicitors, the appointments process should take account of the difficulties that women of ability have in not being able to rely on the support of their colleagues in applying for judicial appointment. Many women have indicated to us that not only do they not receive support for their applications from their firms, but also that the mere fact of applying is seen as a lack of commitment to their practice. This we believe is different from the position at the Bar where the appointment of a member of chambers to judicial appointment can be seen more as an accolade than a loss to their colleagues.    

2.
Are there any other views or comments relevant to increasing judicial diversity that you would like to draw to the DCA’s attention? If so, what are they? 

There needs to be recognition that women’s career patterns and expectations are different from those of men. There are more women solicitors than women barristers. Greater judicial diversity could be easily attained by targeting them, and apprising them of the realities of judicial life. Although the DCA might wish to give the impression that life on the Bench is not inimical to family life, this is not generally the impression of practising solicitors. 

There is still an impression among solicitors, even when they have attained the requisite number of years' qualification that those without substantial litigation experience need not apply. This is an impression that needs to be corrected.  

3. 
Do you agree that the DCA should proceed with the proposal for change outlined in paragraph 2.9?

The proposals outlined in paragraph 2.9 should be welcomed. Lack of information is a significant deterrent factor. The mere act of offering an inclusion package will be of positive encouragement. Advertisements for judicial appointments are usually couched in exclusive terms and set out requirements without any information as to how they might be satisfied. 

Any additional information about judicial experience would be helpful. This, if possible should go beyond the Judicial Appointments booklet, and judges and others should be encouraged to consent to interviews or to write for legal magazines, particularly those with a diversity bias. 

4. 
Do you support the suggestions in paragraph 2.10? If so, which measures would be most effective and why?

The work-shadowing scheme should be encouraged as far as possible, but in addition more information could be disseminated about it in legal journals in a narrative and not just in a factual way. 

Targeting lawyers who have attained sufficient years of qualification is an excellent idea, as it brings the possibility of a judicial career to the attention of those who might not otherwise have considered it. There is an apparent wastage element to such broad brush targeting, but in the long run and as part of an ongoing exercise this would probably be cost effective. 

Care must be taken however that this does not become an expensive tick the box exercise in itself, but is actually used as a positive way of recruiting for diversity. 

5.
Do you have any other suggestions for ways to inform and prepare people for 


judicial appointment?

We believe that the DCA could be taking more proactive steps to target older lawyers whose children may have left home and now have more time to apply for a judicial appointment. This is particularly the case now that the retirement age has been raised to 65 for both men and women.  These applicants are likely to have acquired a lot of experience, either inside or outside the law, which could be very relevant for judicial office.

6.
Do you agree that DCA should consider how to target lawyers early on in their career to raise awareness about becoming a judge? 

Yes, the AWS agrees that the DCA should consider how to target lawyers early on in their career to raise awareness about becoming a judge. 

Early targeting is particularly important as lawyers are likely to make decisions that affect their future careers fairly soon. For example, young lawyers often decide early on if they will become practising lawyers or academics. Currently, if they become academics it tends to effectively preclude them from subsequently holding judicial office except for the most exceptional candidates.

Those who choose to become practising lawyers will still have to make important decisions early on in their careers. For example most have to specialise in one area of law when they qualify, if not before. This may have implications for whether they gain relevant experience for judicial office or not. Typically those in contentious areas have more direct experience of the courts than those in non-contentious areas. So a commercial litigator may be in court almost every day, but probate lawyers may never need to set foot inside a court during their entire careers. It may also mean that their route to judicial office and/or the roles open to them differ. For example there are tribunal systems in place for certain areas such as employment and immigration, but not for other areas such as family and housing.

Some lawyers may also actively plan their career path from an early stage, particularly those who come to law as a second career, may wish to have a family, or already have children.  It is suggested that these groups are likely to include many women.

7.
Do you consider that the measures suggested in paragraph 2.11 would help to raise awareness ?

The measures suggested in paragraph 2.11 are in brief:

· Different types of material specifically produced to target lawyers and trainees at different stages.

· Work to be undertaken in universities as part of standard law courses.

· Information to schools, possibly through the National Curriculum and/or organisations such as the Citizenship Foundation.

Yes, the AWS agrees that the measures suggested in paragraph 2.11 would help to raise awareness. 
8. 
Do you have any other suggestions for raising awareness about the judiciary among young and potential lawyers, if considered to be worthwhile?  

Suggestions for raising awareness in schools

As the National Curriculum obliges schools to include this information, blanket coverage is ensured. However schools can choose how they implement the National Curriculum For example, teaching citizenship is a requirement of the National Curriculum and this is likely to include information about law and politics, but it will depend on the school and the teacher as to how and when this is done. It does not have to be taught as a separate topic, but may be taught as part of other subjects, such as history. In addition, citizenship education may be limited to secondary schools and so exclude sixth form students.

Other agencies already working in schools may also be useful and may be able to target particular groups or at particular times when children are considering future careers. For example, the Government’s current Aim Higher Initiative, which is targeted at children whose parents have not had a university education, encourages the children to go to university and may include arranging work experience for them.  Existing Government Agencys (e.g. Connexions) provide careers advice to children in schools. These types of agencys may be able to provide more targeted information at the point when children are being encouraged to think about future careers such as law.

Suggestions for raising awareness in universities
Law students are most likely to be thinking about future careers in their second and third year of study, and also when studying for law conversion courses and the LPC.

At most universities there are fairly well established careers services such as careers offices and fairs, including specialist law sections and career days. It may help to raise awareness if the DCA was able to provide information specifically on judicial appointments for these careers services. 

Many universities also have specialist groups which may be ethnic or gender specific, and providing information targeted for these groups may be helpful.

Suggestions for raising awareness for young lawyers

There are already established routes for targeting young lawyers. For example through publications produced by The Law Society and The Bar Council such as the Gazette. More targeted information could be sent through various interest groups such as the Black Solicitors Network, the Trainee Solicitors Group, the Young Solicitors Group or the AWS’S magazine Link which is sent to almost 30,000 women solicitors.

9.
Do you consider that the current statutory requirements provide the right starting point for identifying suitable candidates for judicial appointment, and if so why? 

The current statutory requirements are in summary:

· 7 to 10 years experience as a solicitor or barrister.

· Sufficient experience in judicial office to satisfy the fee-paid sitting requirement (this is usually 2 years of sitting between 15 and 30 days per year alongside practice, although in some circumstances this can be condensed).

· Additional years of experience in judicial office to rise through the ranks.

The AWS considers that considerable relevant experience is the right starting point for identifying suitable candidates for judicial appointment for the following reasons:

· It is desirable for those in judicial office to have a detailed understanding of, and a high degree of expertise in the legal system from personal experience.

· This appears to be a universally accepted requirement used in all other jurisdictions, except in circumstances where there is specific training for judicial office. In addition it seems that this has been retained in many jurisdictions even when the requirements have been reviewed
. This suggests that it works.

· It is noted that the restriction on full-time appointments to judicial roles being based on fee-paid service in the same jurisdiction has been removed. It may be that retaining similarities with other jurisdictions will assist in recruitment from other jurisdictions, which may also increase diversity in the judiciary.

However, the AWS has concerns that the precise details of the requirements may disadvantage certain groups, particularly experienced legal executives, solicitors as opposed to barristers and women with children and family commitments.  Therefore the AWS does not support the wholesale retention of the current statutory requirements.

10.
If you support the retention of the current statutory requirements, do you consider the current time periods of 7 and 10 years to be the right ones? If not, what alternative periods do you consider should be adopted? 

The AWS would like to see a more flexible approach and a wider interpretation, particularly to take account of part-time and non-continuous periods of work to recognise the current work patterns of many lawyers, especially women.  

Although women solicitors come to the profession via a number of different routes, many are likely to be in their thirties when they are coming up to the 7 and 10 year periods.  There is a trend for women to have children later in life, but it is still likely that many women will have young families just before or at about the 7 and 10 year point. This may make it difficult for some women to achieve the necessary length of practice unless they are aware of and able to remain on the Roll. The AWS is concerned that for many women the timing is very difficult.

The AWS would therefore like to see far greater flexibility.. This could open up opportunities for many more lawyers, particularly women with childcare commitments, but also other experienced legal professionals e.g. academics and lawyers with less experience of court based work. The AWS is aware that in many jurisdictions Judges are appointed without substantial experience in the legal profession, and mainly on the basis of specific training, in France this accounts for 75% of judicial appointments.

11.
Alternatively, do you consider there to be an argument for changing the statutory requirements?

The AWS is concerned that women are chronically under represented in judicial office: women comprise 51.3% of the population of England and Wales; 40.6% of solicitors and 32% of barristers; but only 24.9% of the judiciary and a mere 8% of the judiciary in the High Court and above
. 

It appears that women are discouraged from applying for judicial posts for several reasons. For white women the dominant reason for not applying was the demands of practice, followed by lack of confidence in their chances of being taken seriously
. But, when more women do apply they are likely to be successful. Between 1998-99 and 2002-03 there was a roughly 5% increase in the number of women applying for judicial office, and an increase of over 7% in the number appointed 
. Therefore it seems that there is a need to raise awareness and to encourage more women solicitors to apply for judicial office. 

Following the changes to the judicial appointments procedures in 1994 it appears that there was an increase in the numbers of women applying and being appointed to judicial positions
. Therefore an effective way of raising awareness may be to improve the appointments procedure further.

The AWS considers there is also an argument for changing the statutory requirements because it may currently discriminate against certain groups. In particular:

· The current statutory requirements exclude experienced legal executives and academics because they are not specifically qualified as solicitors or barristers.

· It can take longer for solicitors to become eligible than barristers because solicitors rights of audience only commence after they finish their training (which could take 2 full-time or 4 years part-time), while barristers obtain theirs within their first 6 months of pupilage.

· The AWS believes that it is particularly difficult for women to practise for 7 or 10 years and fulfill the sitting requirement if they also wish to take time out to have, and/or have childcare and family commitments. It is appreciated that men may also find it difficult to combine the roles of father and lawyer, but it is still the case that women carry out the majority of childcare duties even if both parents work and therefore they may be disproportionately affected.
 

12.
If so, what should be the standard which lawyers must meet before being eligible for judicial office? 

The AWS favours a standard based on the current generic competencies framework, a substantial period of experience and/or specific training. We would also like to see a more flexible approach and a wider interpretation of the statutory periods, for example to take account of part-time and non-continuous periods of work to recognise the current work patterns of many lawyers, and particularly of women with childcare commitments.  

13.
Do you consider that the fee-paid sitting requirement is a factor which inhibits judicial diversity? 

The AWS believes that the fee-paid sitting requirement may be particularly onerous for those women trying to juggle work and family demands.

It is still likely that many women will have young families just before or at about the time that the fee-paid sitting requirement may need to be satisfied. This is usually 2 years of sitting between 15 and 30 days per year alongside practice, although in some circumstances this can be condensed. This could effectively be an additional part-time job on top of existing work and family commitments. 

14. 
If you are a lawyer, does the fee-paid service requirement mean that you are unable to pursue a judicial career? If so, why?

Yes, for many lawyers, the fee-paid service requirement will mean that they are unable to pursue a judicial career.  It is difficult to balance the needs of private practice with the further time commitments of this requirement and without the support and encouragement of their employers, women lawyers may feel overwhelmed by another obligation.  Furthermore, arranging cover, ensuring that the caseload is managed while away from the office and being available for crucial queries will mean that lawyers will not be able to focus on the purpose of the fee paid service requirement.

15. 
Is it justifiable that solicitors firms are able to prohibit employees from sitting as fee-paid judges?

It is understandable why firms may do this.  In the present environment, law firms are being run as businesses and accordingly they need to plan their work output and manage their staff.  This is not to say that it is justifiable for employees to be prohibited from sitting as fee-paid judges but it is necessary to recognise the burdens placed on the firm when staff need ad hoc days away from the office.

It should be possible to ensure that owners can run their practices smoothly and ensure that those who want to seek judicial appointment are not deterred.  This will take time and effort from both sides.

16.
 Do you consider that a more diverse range of people would be encouraged to apply for judicial office if the fee-paid service requirement was relaxed, made optional or abandoned? Why?

Anything that makes applying for Judicial Office easier will no doubt encourage more people to apply. However there is a danger that if there is no fee paid service requirements, then candidates will not have the background they need to make an informed career choice or have obtained the necessary experience.  The fee-paid service requirement also gives candidates an opportunity to see if a full-time judicial career is the right path for them which at the moment is crucial.  This is because if they went for a full-time post and decided that the judiciary was not for them, there would be no going back to practice.

17.
If you consider that this policy is no longer necessary or appropriate, are you content that the approach outlined in paragraph 3.10 (i.e. that no direct appointments would be made other than as a result of success through open competition) provides a sufficiently clear and open means of making direct appointments? If not, how else should direct appointments be made?

 Open competition is a means of direct appointments and perhaps this can be considered alongside other methods.  Appropriate measures need to be in place to ensure suitable candidates are not deterred from making the application.  

If it were relaxed, the application procedure should be streamlined to ensure that the comprehensive range of talents of the candidate is shown in the application.  Candidates should not hesitate in making their application because they feel they will not be accepted because of the university they attended or where they undertook their training contract.

It maybe necessary to look at how other professions have successfully incorporated a broad range of candidates into their professions.

18.
Do you consider that the legal professional bodies, DCA and/or the judiciary could do more to help people who are not in practice pursue judicial appointments? 

Yes, there is a great deal of talent which is lost due to inflexible working systems and this would be a great opportunity to encourage those with the requisite skills to update and utilize their experience. There should be greater incentives offered and the needs of the candidates need to be incorporated into the working styles available. There is also a strong misconception that those who are currently not in practice cannot apply for judicial appointment.  A very clear message needs to be sent to those not in practice that this is not the case.

19.
If so, what additional help should be available and from whom?
Suitable training courses and a flexible work structure could be a starting point.  The government could make arrangements for subsidized childcare and start to address the reasons why people feel they need to leave the profession/practice. The Law Society has recently carried out some research on the reason why so many women are leaving the profession at quite an early stage in their career.

20.
Would the availability of a wider range of support options encourage a more diverse range of applicants? If so, who could benefit and why?

Yes, again the pool of potential candidates would be widened.  With support options available, many people who had not previously thought about a career in the judiciary may think about this for the first time.   The benefits would be far reaching.  The Judiciary will have the diversity it needs, the candidate will have the prospect of a rewarding professional career and the public will have a greater respect for the Judiciary due to a more diverse bench.

21. 
If you are a lawyer and you are not currently practising has any aspect of the current judicial appointment system deterred you from seeking appointment?

Many of our members who are either on career breaks or who have taken early retirement have wide experience in both legal practice and in its management. They have told us that they have not applied for judicial appointment because they have been unaware that part-time appointments have been available and that that they might therefore be able to combine judicial appointments with family responsibility or a scaling down of their work commitments. 

Coupled with this is the perennial concern about the consultee system. For many solicitors the perception that judicial appointments are available only for those with substantial litigation experience or who at the very least have access to relatively senior members of the judiciary discourages them at a very early stage. Much still needs to be done in terms of marketing judicial appointments to these groups.

22. 
What measures would assist you with being able to make an application for judicial appointment?

Direct targeting of those solicitors who have attained sufficient years of qualification would be a start. This marketing initiative should be coupled with application forms for the work-shadowing scheme, and it should be possible for solicitors to apply for appointment without having to commit themselves to continuing in practice at the same time. The ability to return to practise after a period of time might be a persuasive factor in attracting younger women solicitors to salaried judicial positions, as they would not feel that they were having to make an irrevocable decision at a relatively early stage in their career. 

23. 
Do you think that the idea of a formal scheme to assist those who have stopped practising for a time is a good idea in principle?

This could prove extremely helpful. There are many able women solicitors who have taken early retirement or who are on career breaks and who do not wish to return to private practise but who do have the experience and maturity to make able judges. 

The possibility of condensing fee-paid experience into a shorter period of time under the tutelage of an experienced member of the judiciary would enable older women solicitors with fewer family responsibilities to progress more quickly.  It may also assist candidates who lacked confident in their ability due to the fact that they had been out of practise for sometime.

24. 
What specific problems do you think that it would address?

There needs to be greater recognition that the skills required of a judge and the skills required of an advocate are not identical. The mere institution of such a scheme would help to address this. 

There also needs to be greater recognition that women are their own harshest critics, and that they want to be able to “tick all the boxes” before they apply. They need therefore not positive discrimination, but positive encouragement.

25. 
If the fee-paid sitting requirement were removed, would a formal scheme be necessary?
For the reasons stated above diversity in the judiciary will only be attained through making the application process as transparent and as encouraging as possible. Mentoring and supporting new judicial appointees to ensure consistency and confidence is essential. The knowledge that a formal and continuing induction scheme was in place would be an inducement for candidates to apply for judicial office.
26.
Are there any other ways of opening up the appointment process which you think the DCA should consider to encourage a more diverse range of applicants?

 We believe that the work shadowing scheme should be available to lawyers at a much earlier stage in their career, even before they would be eligible for a judicial post, for example at two to three years qualified.  This would allow young lawyers, and those near the beginning of their career, to obtain a taste of life in the judiciary at an early stage so that if they decide that this is a course that they want to follow, they would then be able to plan their careers appropriately to obtain relevant experience.  Female candidates or those from ethnic minorities showing exceptional promise may also be assisted by being allocated a mentor. We also believe that it is important that the DCA have more lectures and seminars about judicial appointments which are specifically aimed at lawyers at the beginning of their career. We also believe that the workshops presently run by the Law Society, on applying for judicial appointment, could be expanded to encourage a more diverse range of applicants.

27. 
If you are a lawyer, would the existence of an intensive sitting scheme encourage you to consider pursuing judicial office? If so, why?
Yes, we believe that the existence of an intensive sitting scheme would encourage potential candidates to consider pursuing a judicial appointment. Such a scheme would specifically help those who have taken a career break (e.g. to bring up children or care for elderly parents) or been out of the profession for some time.  It could also specifically help those lawyers who had practised in one area of law to obtain relevant judicial experience in another area more quickly.

28. 
Would this be more or less beneficial than the other proposals for access to judicial appointments in this paper? If so why not?

The AWS believes that a number of different approaches will be required to produce greater diversity in the judiciary and therefore it is not necessary to consider whether this proposal is more or less beneficial than other proposals for access to judicial appointment contained in this paper.  We believe that a number of approaches must be used simultaneously at first.  If necessary, research will need to be carried out to see if some approaches are better than others, and if so then to adopt the proposals which are most successful at creating a more diverse judiciary.

29.
If it would not encourage you to apply, why not ?

Not applicable

30.
What else might encourage you to apply for judicial office?

We believe that a judicial appointments system which was flexible enough to take account of career patterns or experience, which might not fit the norm, might encourage a more diverse range of applicants to apply for judicial office.  For example, there is some anecdotal evidence to suggest that women lawyers with young children may not apply for the bench because if a school age child were off sick, there would be no one to cover their lists.  Likewise, they may live some distance from the court where they are sitting and have to spend a lot of time traveling. There is anecdotal evidence to suggest that this is a reason why applicants with children, particularly women, may be discouraged from applying for judicial appointment. We therefore believe that it is essential that applicants, particularly those with children or caring responsibilities, has more choice as to where they sit.

31.
Do you consider that the assessment centre approach should be extended to full –time appointments?

The AWS strongly supports the use of the assessment centre approach and believes that it should be extended to all full-time appointments. We believe that such an approach will encourage a more diverse range of applicants to apply for judicial office because it is deemed more transparent and fairer.  We believe that it will allow candidates to demonstrate a far wider range of their skills/experience and knowledge than an interview – only approach.

32.
Do you consider that the appointments process would be enhanced if selection/search agencies were used to support the Department in securing and processing applications? Would this be likely to identify and attract a wide range of high calibre candidates? 

We have concerns about the risk that there may be a failure to comply with equal

opportunities in practice if selection and search agencies were used to support

the Department in securing and processing applications.  Whilst selection and

search agencies may well be in a good position to select candidates of a high-calibre 

who fit the standard requirement, such agencies are unlikely to employ personnel with 

sufficient experience to be qualified to make an appropriate judgment as to the suitability or otherwise of candidates whose career patterns and/or experience do not fit the norm, but who may nevertheless, be suited to the demands of judicial office. The AWS also believes that any selection process should be governed by the Nolan principles

33.
Do you consider that these proposals represent an improvement on the current approach? If so, how?

We are strongly of the opinion that these proposals do represent an improvement on the current approach and we also believe that these proposals will ultimately lead to a more diverse bench.

34.
If not, how do you consider that the process should be improved?
The AWS believes that the process could be improved by doing away with the automatic consultation process completely and introducing a new system of referees/references which was transparent and consistent with the Nolan principles governing public appointments. We believe that this would encourage more women and solicitors to apply and is particularly relevant to High Court appointments.

35.
Does there remain a case for automatic consultation? In what circumstances

The AWS continues to have grave reservations about the ongoing use of the automatic consultation process in any form.  We believe it to be discriminatory because, as we stated in our introduction, it is dependent on the lawyer being “noticed” and “known” to senior members of the judiciary, which may not be the case if she is a litigator or practises in an area of law, which is non-contentious.  We do not see the necessity for four judges to comment on an applicant’s work or for the applicant to have to give up to six names to act as consultees.  We believe that in all, it should only be necessary for the applicant to give the name of two referees who know her work well and can comment specifically on the skills and abilities required for judicial office.  We therefore believe that the system should be abolished.

36.
If you disagree that consultation should continue to be part of the appointment process, in what ways could DCA establish a candidate’s track record and previous, proven experience

We believe that the DCA should rely on the assessment centres and interviews of candidates backed up by referees who know an individual candidate very well and can specifically comment on her recent knowledge and experience. Candidates may have gained experience outside of the law, e.g. management skills in a business setting, and we are of the opinion that an assessment centre would be better placed to decide whether this experience may be relevant to a judicial appointment.

37.
Do you consider that consultation assessments should be used in making decisions at sift or at interview?

No.  Not only do we believe that the system is discriminatory towards certain groups but we also are not sure how effective the consultation process is in practice.  Sir Colin Campbell was highly critical of this system in his first report (The Commission for Judicial Appointments – Annual Report 2002) where he found that many consultation comments were of poor quality, some did not relate to the criteria given by the then Lord Chancellor’s Department and many consultees failed to indicate how recent their experience of the candidate was or how well they knew their work. If it is thought necessary for the consultation process to continue, then it is essential that at least the consultees have recent relevant knowledge of the applicant and the applicant must be fully advised of who is being consulted and on what criteria.

38.
Should the use of consultation assessments be further restricted; for example, only to establish whether there is a reason not to appoint someone who has been identified by the process as meeting the required standard?

Yes, we question whether the consultation process has any place in a modern judicial appointments system once the Judicial Appointments Commission is established.

39.
 Do you consider that the appointments process would be improved by changing the constitution of the panels, for example so that they were chaired by the independent member or by the judicial member? If so, what would be the benefits?

We are of the opinion that the appointment system could be improved if an independent member chaired it because we believe that this would enhance public confidence that the appointments system is truly independent of government.  We also believe that important lessons can be learnt from the Scottish experience where the appointment of a lay chair has worked very well. However we also appreciate that with the setting up of the Judicial Appointments Commission in the near future, time and resources may be better spent on that than on numerous changes to the present system which may only be short lived. In any event, it is imperative that serving members of the panels are properly trained and supported and that the professional “lay” element has some experience of modern Human Resources practices.

40.
 If there were to be a different chairperson, do you think there should be a continuing role for DCA involvement?

41.
If so, what should the role of the DCA be?

 We have answered these two questions together and refer to the comments above.  If it is deemed necessary for the chair of the panel to be changed, then we believe that DCA involvement should be removed from the appointments process in terms of decision making and that the DCA should have only an observation role to ensure that the decision making process is fair.

42.
If you do not consider that the DCA official should remain on the panel, would you be content for panels to consist of only two members (eg the lay member in the chair, supported by the judicial member)?

No – two lay and two judicial members.

43
If not, what other form of constitution would you suggest and why?

See answer above.

44.
Do you consider that there are any more improvements which should be made to the judicial appointments process before the Judicial Appointments Commission is established?  If so, what?

Before the Judicial Appointments Commission is established it is vital to ensure that any appropriate changes are made to ensure that the specific needs of disabled applicants for judicial appointment are appropriately evaluated and provided for at all stages of the application and interview process.  This can only be done on a case-by-case basis, as an individual's particular needs will vary according to the nature and degree of their disability.

More generally, the AWS particularly commends the DCA’s decision to provide specific written feedback to applicants for judicial appointment on their performance at interview.  This is particularly beneficial to applicants for judicial appointment, as it clarifies the basis on which each decision of the Appointments Panel was made and helps to ensure that the interview process is appropriately transparent.  Any written feedback will obviously need to be given in a format which is easily accessible to the candidate in question.  

The AWS approves of the DCA's commitment to allowing disabled applicants to receive feedback concerning interview performance in the medium of their choice, as it will not always be appropriate and/ or convenient for them to receive written feedback.  As a general rule, the disabled candidate will be in the best position to assess what their particular requirements are.

45.
If you do consider that changes should be made, why do you think that it is important for this to be done prior to the setting up of the Judicial Appointments Commission?

From a practical point of view it makes sense for any necessary changes to the judicial appointments process to be made before the Judicial Appointments Commission is set up.  This will help to ensure that the Judicial Appointments Commission is in a position to operate with maximum efficiency once it is established.

46.
With regard to publicity for events and the appointments process generally, in what other ways do you consider that DCA should raise awareness about the system among disabled lawyers?

The AWS thinks that it would be beneficial for the DCA to consider specifically targeting special interest groups that are relevant to disabled lawyers, so that they can publicize events and relevant details concerning the judicial appointments process amongst their members.

For example, the DCA could consider targeting groups such as the Law Society's Group for Solicitors with Disabilities, the Bar Disability Group and the Association of Disabled Professionals. It is essential that proper recognition is given to disability issues in general and that groups representing disabled lawyers, such as the Group for Solicitors with Disabilities, are given the recognition that they deserve. It might also be useful if a DCA representative could attend meetings of any such groups to provide further detail concerning the judicial appointments process and relevant eligibility requirements, and publicize any success stories concerning disabled judges as role models. 

The AWS takes the view that this strategy is likely to be more successful than general advertising, as you will be addressing a captive target audience.  However, in order to widen the potential pool of disabled applicants it would be appropriate to advertise judicial appointment competitions in the national press e.g. the Guardian, which is one of the most widely consulted publications for public sector appointments and publications which are specifically aimed at lawyers such as the Law Society's Gazette. These publications are generally more widely consulted by lawyers when seeking jobs than specialist disability publications such as “Disability Now”.

47.
Do you consider that it would be helpful to establish a single point of contact for disabled applicants and judges to deal with a wide range of enquiries as well as the appointments process?

Yes, the AWS supports this proposal as it believes that the establishment of an ongoing point of contact for disabled applicants and judges would be most helpful in seeking to ensure that disabled job applicants receive appropriate assistance in the course of the application and interview process and that disabled judges are provided with appropriate support, following their appointment and throughout the course of their judicial careers.  This will help to ensure that any particular needs of disabled judges are effectively accommodated to assist them in effectively discharging their public duties and it will also make it easier for the DCA to effectively monitor the progress of their careers and to assess any issues that might need to be addressed on an ongoing basis.

48.  
Is there anything else that you consider the Department (or the legal professions) should be doing to encourage and assist disabled lawyers who wish to seek judicial appointment and disabled judges?

The AWS believes that it is essential for the judicial appointments system to be sufficiently flexible to take account of career patterns or experience which might not fit the norm in order to encourage a more diverse range of applicants to apply for judicial office. A flexible approach needs to be adopted when assessing applications from a whole range of minority groups that are currently underrepresented amongst the judiciary.  However, it is particularly necessary for a flexible approach to be adopted in assessing applications for judicial appointment from disabled candidates, as disabled people typically face much greater difficulty in securing and retaining employment than the wider population and this will be reflected in their career histories, which are therefore more likely to include periods of unemployment and voluntary and/ or temporary or part-time work. This means that disabled lawyers are less likely than their able-bodied counterparts to have pursued a "conventional" legal career.  Whilst this might mean that they have less directly relevant experience than other candidates they may nevertheless have acquired skills that are essential to the effective performance of a judicial role or have the potential to develop such skills to an appropriate standard with the relevant training.

The AWS believes that the introduction of targeted and intensive judicial training courses specifically designed to train people for judicial office, akin to those used in France, will therefore be particularly useful for disabled applicants for judicial appointment, as it will help to compensate for any limitations in their job experience due to the knock-on effect of their disability.  It might also be possible to make greater use of the existing power to directly appoint judges after they have received specific training.

The nature of a disabled person's disability may also have limited their job opportunities.  For example the pursuit of a conventional litigation career in private practice might be more difficult for a person with a physical disability that limits their mobility, as private practice litigation inevitably involves a considerable amount of traveling and carrying of court documentation and court work, which can present practical difficulties. It will therefore be particularly important for the DCA to convey the message to potential disabled job applicants that it is not necessary for them to have pursued a strictly conventional legal career with substantial litigation experience in order to be considered for judicial appointment, if they wish to attract more disabled candidates of an appropriate calibre.

 Judicial positions have the benefit of being based in a specific geographical area and as from October 2004 all public buildings must be made accessible to disabled people under the access provisions of the Disability Discrimination Act 1995, so this will make it possible for more disabled applicants to consider a judicial career.

More disabled people may be encouraged to apply for judicial appointments if it is made clear to them that part-time appointments are available which they are more likely to be able to combine with family responsibilities and/or a scaling down of their work commitments.  Disabled applicants would also clearly benefit from the introduction of a formal scheme to assist those who have stopped practising for a time, but who have the necessary experience and ability to make good judges.

Disabled applicants may also be more likely to apply for judicial appointments if they are made aware of the judicial shadowing scheme, which is currently in operation.  If potential disabled applicants for judicial appointment participate in such a scheme they are more likely to be able to assess how suited they are to pursuing a judicial career, and also to assess what adjustments might need to be made to their working environment to assist them in pursuing any such career.

49.
Do you consider that there are judicial working practices which have an adverse impact on judicial diversity?  If so, what are they?  What might be done to manage them?

This question has been adequately answered earlier in the consultation paper.

50.
Do you support the introduction of any of the options listed in the paragraph above?  If so, which ones and why?

The AWS considers that as a general principle the adoption of more flexible working arrangements will be highly beneficial in helping to promote greater diversity within the judiciary. It favours the adoption of a multi-faceted approach to this issue.  The AWS supports both the introduction of more flexible sitting arrangements and the establishment of a formal scheme for applying for career breaks on the basis that this will assist judges in achieving an appropriate balance between their work and domestic commitments.  

It would be of specific assistance to disabled judges if, for example, arrangements could be made for them to sit at a court which was at a convenient distance from their home, if their disability is such that it makes traveling more difficult than usual e.g. where a person has impaired mobility, impaired sight, or epilepsy, where the condition cannot currently be controlled by drugs. It might also be necessary for disabled judges to take advantage of more flexible sitting arrangements where they need to attend a medical appointment and/ or to receive hospital treatment.

Where judges have a disability that affects them intermittently they may need to take advantage of more flexible working arrangements and or take advantage of the option to apply for a career break when the condition is not in a period of remission.  E.g. where they have a condition such as multiple sclerosis.

51.
Do you foresee any difficulties with implementing any of the options?  If so, which ones and why?

It is inevitable those difficulties will have to be faced in establishing any new system and that adjustments will have to be made to respond to them.  It is difficult to reliably anticipate what precise form these difficulties will take at this stage, but the importance of establishing a diverse judiciary is such that the DCA must demonstrate a firm commitment to taking any necessary action to overcoming any obstacles to achieving this objective.  The Government will also need to supply sufficient funding to ensure that the necessary changes to the judicial appointments process can be made.

52.
Do you consider that an increased range of flexible working options would encourage a more diverse range of applicants for appointment?  If so, who would benefit and why?

The AWS takes the view that an increased range of flexible working options would encourage a more diverse range of applicants for judicial appointment.  This will ultimately promote the development of a more diverse judiciary, which more accurately reflects the community that it represents.  The achievement of this objective will clearly be of benefit to all sectors of the community.

53.
If you are a judge would you be in favour of these options?

Sir John Wall CBE, a retired Deputy Chancery Master, who has been totally blind since the age of 8, favours the options set out in the consultation paper for responding to the needs to disabled people seeking to apply for judicial appointment. John Wall CBE has been a member of the Group for Solicitors with Disabilities since its inception in 1989.  He was appointed a Deputy Chancery Master in 1990, and retired on age grounds in 2002. (Sir John has also submitted a personal response to this consultation paper.

The AWS is in favour of all options, which would increase the range of flexible working practices available.  The AWS supports the aim of employers within industry, private practice and local government to ensure that all employees feel that they are able to make a better-informed choice and have some control over their working lives.  The AWS considers that the judiciary should also benefit from what is becoming the norm for the rest of society.  

Lawyers practising in the field of Employment Law are effectively charged with defending employees against discriminatory practices.  As the legal profession generally and the judiciary in particular are the gatekeepers through whom the general public, “our clients” get access to justice, it would be a nonsense if the legal profession did not itself adopt flexible working practices.  

Both the Bar Council and the Law Society have recently conducted surveys on why women are leaving the profession. In many cases the difficulty of maintaining a proper work/ life balance is one of the reasons given.   The flexible working arrangements suggested make sense particularly for women who are more likely to be carers and have the responsibility for bringing up children.  More flexible options would enable industry, private practice and the judiciary ultimately to: 

a. retain skilled women and reduce recruitment costs;

b. increase morale and reduce absenteeism; and 

c. react to change in market conditions more effectively. 

Although the AWS represents women solicitors, we do not assume that only women will wish to work flexibly.  At a time when more men are taking an active role in the upbringing of their children, the profession is more likely to see and is seeing more men taking advantage of parental and adoption leave. Flexible sitting arrangements and formal schemes for applying for career breaks might be taken advantage of by all members of the judiciary, but would certainly assist female lawyers who might otherwise find it difficult to make the necessary commitment to the judicial system.  

54.  Are there any other flexible working arrangements which you would like DCA to consider? 

The Consultation Paper notes repeatedly that more women than men are now qualifying as solicitors, and it is not unforeseeable that eventually more women than men will hold Practising Certificates.  As the demographics of the labour market change, so does the pool of talent available to private practice, industry and the judiciary. Although it is likely that the age old responsibilities for children, invalids and the elderly will remain with women, we consider that the introduction of various flexible working arrangements could help more women to join the ranks of the judiciary. 

Several benefits might be expected to accrue from the introduction of additional flexible working arrangements:

a. Substantial savings on recruitment costs might accrue, as highly motivated individuals will find it easier to combine sitting with maintaining their family life and responsibilities.

b. The knowledge that this is in place would attract a wider range of applicants.  AWS members have indicated that the availability of flexible working is one of the major factors in deciding whether or not to remain in the profession.  We note, however, that there is a wider issue, and that if the DCA wishes to encourage the trickle up effect through to the Judiciary, greater flexibility must be encouraged at all levels of the profession – Trainees, Assistants and Partners;

c. Wastage rates might be reduced.  Although we assume that only those lawyers will be appointed who adapt quickly to their new judicial role, there will inevitably be a financial cost in terms of necessary training.  Current research from the DTI has shown that staff turnover is significantly lower in organisations which have four or more work life balance initiatives in place. {The Second Work Life Balance Survey: Results From the Employer’s Survey [Employment Relations Research Series No 22, National Centre for Social Research November 2003]}; 

d. Flexibility might also provide immediate benefits for the “consumer”.  Tribunals and courts which sit at non traditional times (i.e. early morning or late evening) may assist those who do not wish to interrupt their business but at the same time must attend a hearing to deal with matters which have arisen. 

Further research contained in the CBI’s 2004 “Employment Trends Survey” indicates that the range of flexible working arrangements offered by a large number of employers is roughly as follows:

· Part time working – 84%

· Flexi-time – 31% 

· Job share schemes – 38% 

· Career breaks and sabbaticals – 20% 

We consider that all of these bar job share schemes would be practical options for the Judiciary. 

The legal profession is knowledge based and there should therefore be no barrier to women’s progress within it.   However the pressure of demographic change which means that the population as a whole is living longer rests most heavily on the shoulders of women.  Educated women are no exception and they would be a grateful asset to any organisation which could enable them to utilise their training whilst simultaneously giving them the flexibility to deal with their family responsibilities. 

55. If you are lawyer, would the availability of any of these flexible working options encourage you to apply for judicial office?  If so, which ones and why?

Research has shown that women lawyers are leaving the legal professions in higher numbers than might have been anticipated.  Intuitively one might therefore think that the trickle up effect will not operate to the benefit of judicial recruitment. However the ability of the judicial system to offer flexible working arrangements could enable it to compete favourably for able and suitably qualified candidates. If firms remain uncooperative about introducing flexible working practices, and the judicial system is seen as far-sighted, more women, and also we suspect more men, would apply for judicial office.  

56.
 Are there any other flexible working arrangements which you would like the DCA to consider?

We have considered and offer commentary on the following possible arrangements:

a. Time off in lieu could be introduced to compensate those who work extra hours. 

b. Flexi time is a way of working which permits individuals to vary their working hours outside a minimum set of “core hours”. As the “face-to-face” work of the tribunals and courts takes place generally between the hours of 10 am and 4.30 pm, it might be possible to operate some sort of flexi-working policy, thus permitting reading and paperwork to be done outside the core hours. However, if cases were to run over and the relevant Tribunal Chair or Judge were unable to work after a certain time it might be difficult to ensure that justice were dispensed fairly.  

c. It might be possible to operate a compressed working hours system where the total number of hours to be worked is taken over a shorter working week, perhaps truncating a working week to 3 or 4 longer days. This could in certain cases assist those with family responsibilities although it is recognised that it would require very sophisticated time-tabling arrangements 

d. We are not convinced that it would be easy to make shift-work available for those involved in the judicial system, apart from administrative staff. We recognise that unless there were other pressing reasons for introducing this, the financial consequences of paying for additional court staff, security staff and heating and lighting if Courts and Tribunals were kept open for longer working hours could well be punitive. 

e. Phased or flexible retirement might be a useful way of ensuring that individual members of the judiciary can continue working for longer, and thus are able to give the judicial system and society the benefit of their experience.  This also has the potential for keeping down recruitment costs and for creating a ready-made supply of potential mentors for new or intending members of the judiciary. 

f. There are certain aspects of judicial work which could be carried out at home. Reading time is the obvious example. The handing down of reserved Judgments might be given via video link. Video conferencing has already been successfully introduced into child related cases within the Family Courts.

g. We can see no reason why the statutory provisions permitting the right to ask for maternity leave, paternity leave, adoption leave and parental leave cannot be offered in full to members of the judiciary. 

h. We also consider that in many ways it might be easier to permit a judicial appointee the right to take a sabbatical than it would be in many other areas of legal life. Judges, after all, do not have ongoing relationships with clients who require preservation and management. Provided that it is understood that these breaks are unpaid the awareness that they are possible might well act as an incentive to application.  

Looking at this list objectively we consider that it is unlikely that a large percentage of the judiciary will avail themselves of them at any one time, if ever. However, the perception that members of the judiciary have access to a structure which enables judicial careers to be supported at times when family pressures are heavy, might go a long way to encourage more able women to apply, even if very few of them avail themselves of any of these arrangements. 

57.
Do you consider that the preclusion of return to practice acts as a significant deterrent to those who might otherwise consider a Judicial career? If so, why?

The AWS does consider that the preclusion of return to practice acts as a significant deterrent to those of our members who may wish to consider a judicial career.  The introduction of more flexible working practices and arrangements should encourage an increased number of women to apply for judicial office at all levels will also assist them to progress through the judicial ranks.  However, those women who have joined the judicial ranks because judicial office would enable them to combine their love of the law with a reasonable family life may well wish to return to private practice when their childcare and caring difficulties have been resolved. Those women are most likely to be the very ones that the DCA is now trying hard to attract – women lawyers in their late thirties, early forties.

It is questionable whether precluding the right to return to work is a breach of the human rights of our members.  The move from private practice to the Judiciary may however be attractive to our members because of the flexible arrangements which may or may not be introduced by the DCA.  Professional women traditionally have children between the ages of 30 to 40.  Once the children have reached school age, the female lawyer may then decide to return to her initial choice of profession which is as a practising solicitor or barrister.  

58.
If you are a Judge, how would you have viewed the option to return to practice when you were considering applying for appointment?

The AWS believes that judicial appointees should be able to return to private practice. This could be for a variety of reasons, changes in domestic circumstances perhaps or an inability to progress within the judicial system.  Society no longer expects individuals to remain within the same field of employment let alone with the same employer for the duration of their working lives, so the retention of an absolute bar is seen as at best anachronistic and at the worst as a deterrent to application. 

It may be that because of the present age at which lawyers do apply for judicial appointment very few would want to take up the option to return to practice once appointed, but the opportunity should be available with appropriate safeguards.  

59.
Would you now welcome the opportunity to return to practice? 

Although we understand the difficulties set out in paragraph 5.17 we consider that it is important that an individual’s freedom of choice is not fettered for what might be a period of many decades. Guidelines would clearly be necessary and an individual returning to private practice might well have to accept that there would be limitations for at least some time on the geographical area within which they practised. We do not consider that these difficulties would be insurmountable. Indeed changing the system could benefit it by permitting those who no longer find court work conducive to obtain alternative employment in their former profession rather than becoming isolated and embittered.

60.
 If you are a lawyer, would the removal of the preclusion policy encourage you to apply for judicial office? If so, why?

We consider that the removal of the preclusion policy would encourage AWS members to apply for office.  This policy is a particular deterrent for younger people because of its restriction on future career change. The current working environment is such that people tend not to have jobs for life and indeed consider that the ability to use their skills and qualifications in different ways as a positive advantage.

Statistics show that women, and, to a lesser extent, men, are likely to leave the profession after several years in practice. Valuable skills, knowledge and experience are then lost. Many people might be more likely to consider a judicial post if it were not a final career choice.

We would support as much flexibility as possible in working practices in judicial office. The present arrangement whereby lawyers may be appointed as part-time judges on a fee-paid basis whilst simultaneously being in professional practice subject to proper controls to avoid conflicts of interest appears to work well. There appears to be no difficulty with those lawyers reverting after a period of time to private practice only. We do not see why this could not be extended to part-time or full-time salaried appointments again subject to the appropriate controls.

61. 
If not, why not?

Because of the answer to question 60 above this question is not applicable.


62.
Do you have any concerns about the potential removal of this policy?

We do not consider that there are insurmountable difficulties associated with the removal of this policy. Any difficulties would surely be worth addressing if it resulted in a larger pool of qualified applicants. 

Commonsense rules, such as a ban on judges returning to professional practice being able to act for any party in a case which s/he had heard, and restrictions on being able to refer to the previous status as a judge in business dealings, should help to alleviate concerns about conflict and judicial independence. 

These concerns are manageable and do not outweigh the potential benefits of the preclusion policy being removed.

63.
Do you consider that there is a perception that lawyers must have followed a particular career path in order to be in contention for appointment to the High Court?

Yes and it does seem to be factual and not just a perception. The statistics show that there is less diversity amongst High Court judges than at the more junior levels of the judiciary. High Court judges have in the main come from the Bar and the Circuit Bench. It is acknowledged that there are High Court judges who have not followed the traditional career path but they are in a small minority.

64.
If so, do you consider that this might be one of the reasons why the senior judiciary is not more diverse? How might this issue be addressed?

Yes. This could be addressed through creating a career structure within the judiciary where movement within the system is more flexible. Structured appraisal, training and mentoring schemes would be good employment practice. Permitting greater opportunities for District Judges to apply to become Circuit Judges or High Court judges after a few years of appointment would enhance the likelihood of judges from different backgrounds being appointed to higher levels of the judiciary.

Consideration could also be given to making the appointment system for High Court judges more transparent through the use of application forms, assessment centre attendances and shadowing judges as in the lower levels of the judiciary.

65.
Are there other factors which inhibit diversity in senior judicial ranks that you consider need to be addressed?

The lack of transparency in the appointment system has led to the perception that applicants for lower to middle-ranking appointments must be known by “the right people” and has consequently limited the number of potential candidates. This in turn limits the number of potential appointees further up the judicial ladder. It is important that potential candidates do not feel that there is a requirement, expressed or implicit, that they must have access to a pool of judicial establishment figures before they can even consider applying.

Lawyers from all fields of law, not just advocacy, should be encouraged to consider a career in the judiciary. Younger lawyers may also have the skills required to be a High Court judge but as there is no job description, list of skills required, appraisal system or agreed measure of success the perception continues that the judges we have at present are the immutable model for the judiciary. This model tends to favour white older men from the Bar.

66.
Do you consider that increased awareness of the availability of opportunities to progress from one rank to another would act as an incentive for individuals when deciding whether to seek judicial office?

This, combined with the ability to return to professional practice at some point in the future would be extremely helpful. Candidates for all types of employment seek flexible career opportunities and these should be provided where possible within the judicial as within other spheres of employment. The skills developed and experience gained by a judge at any level should be transferable to appointments at other levels. The opportunity to move to a different judicial forum will provide more incentive for younger lawyers to apply to become judges and to remain within the system after they have gained experience.

67.
If you are a judge, do you favour the establishment of a support structure to offer mentoring and career advice?

Several judges have commented favourably to us on such support systems as presently exist. The extension of mentoring and support systems can only help to improve the judicial system. 

One of the benefits that members of the AWS appreciate and use is our long-established Mentoring Scheme. It has historically provided women solicitors with the support and encouragement they require to progress in their careers, particularly at times when fewer women practised and also found it difficult to move into areas that were perceived as being the preserve of men. We are willing to provide further information on our Scheme if this would be considered helpful.

68.
If you are a lawyer, would the ability to progress though the judicial ranks and/or the availability of a support structure be a factor in encouraging you to apply for appointment?
Yes. This is particularly important for candidates who are not from a conventional court based practice. Very many solicitors now work in practices with good employment aims and are able to access some sort of support structure. The perceived ability to progress through the ranks would be an incentive to solicitors who are used to a certain level of competition and challenge in their work. The availability of support mechanisms is essential to get those from diverse backgrounds to apply in the first place, and particularly to retain and to maximize the potential of those who do not come from a traditional legal background. 

69.
Do you agree that the problems described above act to deter people from entering the profession, and/or cause them to leave?

We at the AWS are very concerned with the number of women leaving the profession. There is now equality in the numbers entering but all the surveys done show that women tend to leave for a variety of reasons. Some of the main problems are that firms do not offer sufficient flexibility in terms of allowing women to return to work after children and also assistance in coping with childcare arrangements. This problem appears to be particularly prevalent in larger city firms. 

70.
If so, how do you consider the problems should be tackled and by whom?

There are a number of ways in which these problems can be tackled and everyone in the law has a role to play.  

First, we need to start at the bottom and look at those entering the profession. Quite often they have no idea what they are letting themselves in for. They have no basic concept of the different areas of law or the types of firm. They have no idea of salaries and the amount of work expected of them.

Second we need to consider how this can be improved. The answer is simple- through Education. Formal education through a careers type service and also informal whereby students do not simply see the glossy brochures but receive the warts and all facts of how each different type of practice works. We all have a responsibility to tackle these issues. 

Third each stage of qualification needs to be looked at. Firms they need to be educated about the benefits of public office, because the harsh reality is that a solicitor earns more for the firm by being in the office than by being a part-time district judge. 

Many lawyers, both men and women, have become disillusioned with the legal professions and are looking for alternative careers. The work that has been done recently on changing the perception that judicial appointments are made from those who have access to a closed club needs to continue in order that lawyers can look on becoming a member of the judiciary as a second stage of their career. 

71.
In particular, what responsibilities do the legal professions and the DCA have in addressing this issue?

Please see Question 70 above.  The legal professions and the DCA need to take a lead –30 years after the Equal Opportunities Act was passed, it is disappointing to see how much needs still to be done in terms of diversity and equal pay.

72.
Are there any problems or difficulties which may impact on diversity and which you consider need to be addressed?

The responsibility is upon all of us to ensure there is a sufficiently broad range of applicants to ensure that justice is done and is seen to be done. The present route to judicial appointment has a deleterious impact on judicial diversity, and will not be easily addressed while there are still real problems in achieving diversity within the professions. It is therefore now time for a radical rethink about the qualification for and route to judicial appointment.

73.
Do you think that the route of articled clerkships, whereby attendance at university was not necessary to become a solicitor, should be re-introduced?

This is a question that should be explored further. In some countries this is the route taken and we have not seen research on how successful it has been. The concern that we would raise at this stage is that in this country judges have both some life experience and legal experience to assist them in decision making.  In an era when most of the professions start their working life in debt because of the high cost of education, this route could prove very attractive for many potential lawyers.

74.
What do you consider the respective branches of the profession should be doing to promote the possibility of judicial appointment as a career option for lawyers?

We believe that it is vital that both the Law Society and Bar Council disseminate information about the process of judicial appointments and this information is readily available to lawyers at an early stage in their career in order that they can make informed career choices.  They should also continue to support schemes such as the DCA work-shadowing scheme for potential judicial applicants and have workshops and seminars on how to make effective applications.

75.
Which of these measures do you think should be their priority?
We believe that all of these measures are equally important.

76.
Do you agree that it would be helpful to do more work fully to understand the demographics of the legal profession?

Yes, we do.

77.
If so, are there any specific issues which you considered should be covered as part of this work?

We believe that it may be particularly helpful to look specifically at the problems that lawyers with disabilities may face in applying for judicial office and whether a judicial career may be possible for potential applicants who are on a career break because of childcare and caring responsibilities.

78.
How best can stakeholders be involved in the continuing improvement process?

Through ongoing consultation and participation in steering groups. We agree with the idea of establishing a co-ordinated body, which would be charged with tracking and assessing improvements across the profession.  However we also agree that it would be necessary to have a focused remit. In addition, a joint working party could be set up which involved the DCA, the Law Society, the Bar Council and special interest groups such as the Association of Women Solicitors, the Black Solicitors Network and the Group for Solicitors with Disabilities.

79.
What is your view of the proposals under option 1 (set out in more detail in the main body of the consultation paper), and how has your experience affected your view of the judicial appointments process? If you have not pursued an application for a judicial appointment, please let us know if any of the above, in your view were contributing factors.

We agree with all the proposals under option one.  

80.
If you disagree with any aspects of our analysis of the benefits of the three options we would be interested to hear from you. Please set out supporting reasons for your response. 

We refer to the answer above.

81.
If you disagree with our analysis above, we would be interested to hear from you. Please set out supporting reasons with your comments.

We agree with the analysis.

82.
As a member of the legal profession, what do you perceive to be the potential costs for all the options? Please set out supporting reasons with your comments.

There would undoubtedly be increased administrative costs but we believe that they would be worthwhile if these methods ultimately led to increased diversity on the Bench. We do however have some concerns if the additional costs are to be borne by professional bodies such as the Law Society and the Bar Council.  For solicitors, it is likely that this money would be levied by increasing the costs of the Practicing Certificate, which is already very expensive for small firms.

83.
We would be grateful for stakeholder’s views on the above analysis of options 1, 2 and 3.  How will factors in the appointment process or the working practices specifically affect individuals on the basis of gender, ethnicity or disability?

We agree with the analysis of options one, two and three and believe that the second part of this question has already been answered.

84.
What do you consider the costs may be of releasing a partner or fee-earner to serve in judicial office? Do you regard this as a burden to business, and if so, in what way?

The main costs of releasing a partner or fee-earner to serve in judicial office is the fact that a senior lawyer will be out of the office for probably one day a week when sitting.  In central London firms, a partner could be charging fees of at least £250 - 300 per hour and often more.  Therefore if we take on average that this senior partner is able to bill six hours per day, the loss to the firm would be at least £1500 per day that he sits.  This is not taking into account overheads or the fact that another fee-earner may also be losing fee-earning time if he has to cover the work of the partner in his absence.  There may also be a loss of goodwill if the client is unable to get hold of the partner on that day (which will be at least once a week) because he is sitting.  This would certainly be a financial burden to business and is the main reason why many firms are reluctant to release fee-earners to serve in judicial office.

Conclusions

The AWS is very encouraged by the proposals put forward in this paper and commends the pro-active stance taken by the DCA in trying to increase diversity on the Bench. However it is essential that these proposals are not left to gather dust on a DCA bookshelf but are actually taken forward and implemented.  In particular, we believe it is essential that the professional bodies and the DCA work together to disseminate accurate information about the judicial appointments system and that they target lawyers at an early stage in their career.  

For example, we would propose that the work-shadowing scheme is extended to allow lawyers to participate who do not yet have sufficient years experience to apply for judicial appointment.  This would give them an excellent opportunity to experience life on the bench at first hand and would give them ample time to consider whether or not to apply.  We believe this proposal would encourage a more diverse range of applicants to apply.

In relation to the statutory requirements, the AWS would like to see a more flexible approach and a wider interpretation of these requirements to take account of part-time and non-continuous periods of work. This is to recognise the current work patterns of many lawyers and particularly women who take time out of practice for childcare or other caring responsibilities. It is also essential that the appointments process is transparent and that all appointments are made only with reference to fixed criteria.  For this reason, we strongly support the assessment centre approach for all appointments, both full and part-time and are strongly opposed to automatic consultations.

Finally, as a stakeholder, we believe it is essential that the DCA work closely with groups such as the AWS, the Black Solicitors’ Network and the Group for Solicitors with Disabilities in order to monitor the future diversity in the judiciary

� Annex A.


� Annex A p67.


� Statistics from 2003 as per Annex G of consultation paper.


� Malleson, Kate and Fareda: Factors affecting the Decision to apply for silk and judicial office (LCD Research series no2/00 June 2000)


� Annex G p27-30.


� See footnote 4 above





� This may in part reflect the current employment law and social attitudes which can make it easier and more acceptable, for women to work more flexibly so that they are also able to take a greater share of responsibility for childcare.
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